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Eattortal 


Focusing Public Relations 


Creating Entente Cordiale 


RUST officials differ widely in their 

ideas of “public relations’—as to 
definition, necessity for consideration, 
methods of cultivation and expectation 
of results. The problem is now recog- 
nized, however, as going much further 
than mere solicitation of desired ac- 
counts. The trust department customers 
and prospects are in a minority when it 
comes to such vital matters as directing 
the course of estate and trust legisla- 
tion, governmental regulation, prevailing 
sentiment toward trust institutions—and 
even the fundamental philosophy of in- 
heritance rights and taxation. 


The success of our new business efforts 
and freedom from overburdening restric- 
tions in administration are problems 
which can hardly be expected to excite 
the deep concern of the public. The 
average man’s innate resistance to “be- 
ing educated” is well known. On the 
other hand, the most appealing presenta- 
tion of the value of fiduciary services 
may be not only tempered but even ef- 
fectively obliterated by what he hears to 
the contrary from other advisors, or 
from disgruntled beneficiaries. 


Many excellent objectives can be ac- 
complished by united or correlated public 
relations efforts or cooperative advertis- 
ing campaigns of trust institutions both 
locally and nationally. At the same time 
it may be well to give concerted study to 
determining and promoting natural in- 
terests of the trust fraternity not only 
with lawyers and life underwriters but 
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with Allied Organizations 


also with other groups coming into con- 
tact with people of means in connection 
with their estate or financial problems- 
tax consultants, investment bankers and 
counsel and certified public accountants. 
It is among the membership of these 
groups that there lies the basis for an 
active and enduring mutality of inter- 
ests with the organized fiduciary; their 
passiveness, based on lack of knowledge 
of trust department services and policies, 
or their resistance, based on misunder- 
standing, can largely nullify the effect of 
constructive trust public relations. Ef- 
fective work might also be done in foster- 
ing a better understanding of the pro- 
vince of the fiduciary, among such in- 
terested organizations as the American 
Law Institute, the National Association 
of State Bank Supervisors, the National 
Association of Real Estate Boards, the 
United States Chamber of Commerce and 
others whose problems frequently coin- 
cide with the interests of trust institu- 
tions and beneficiaries. 


The course of effective cooperation 
with groups having interallied interests 
has been demonstrated, with increasing- 
ly satisfactory results, in the case of life 
underwriter-trust company relations. 
Not that the situation is satisfactory in 
all sections of the country, for there are 
still unfortunate instances of unjust rep- 
resentations of the trustee function and 
record in some quarters, and an occa- 
sional deviation from adequate presenta- 
tion of appropriate optional settlement 
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advantages. But where the program of 
coordination has been followed through 
to its proper local application, much good 
has resulted, both to insurance under- 
writer and trust department. 


The concerted effort to harmonize and 
correlate insurance and trust services, 
following the individual pioneering work 
of far-sighted trust officials and such 
leaders in the insurance fraternity as 
Franklin W. Ganse, first took tangible 
form in the creation of a Committee on 
Insurance Trusts of the Trust Division, 
A. B. A., and a Committee on Coopera- 
tion with Trust Officers of the National 
Association of Life Underwriters. As a 
result of studies by these two commit- 
tees, a joint Statement of Principles gov- 
erning mutual relationships was formu- 
lated and adopted by the executive com- 
mittees of the two organizations on De- 
cember 8, 1933. 


With the organization, in September, 
1930, of the Boston Life Insurance Trust 
Council, a new conception of practical, 
friendly team-work was introduced. Act- 
ing as a clearing house for key represen- 
tatives of life insurance and trust com- 
panies in Boston and its vicinity, the 
council has held frequent meetings offer- 
ing either open-forum discussions or ad- 
dresses by outstanding speakers, and has 
considered and acted upon reports of its 
various committees such as: Ethics, Co- 
operation, Education, Legislation and 
Publicity. 


The purpose of the Council, as record- 
ed in its articles of association, is stated: 


“The object of the Council shall be 
to promote the interests of its mem- 
bers, to further the growth and scope 
of life insurance and fiduciary business 
and the services which both types of 
business can render to life insurance 
policyholders by intelligent cooperation 
and understanding of the proper re- 
lationship which each type of business 
bears to the other and to the clients of 
each and to the general public.” 


The tax situation has provided a high- 
ly practical stimulus to the interest of 
life underwriters, just as the develop- 
ment of the insurance trust idea gave 
impetus to the trust officer’s interest a 


few years earlier. But it must not be 
mistaken that these were exclusive or 
mercenary motives. The basis for com- 
mon cause lay in the realistic and judi- 
cial concern with providing a better 
adapted and more enduring service to 
beneficiaries. 


That these objectives have been 
faithfully pursued and that such an al- 
liance of interests constitutes a sound 
basis for public relations is well attested 
by the record of achievement over a pe- 
riod of six years. The soundness of its 
principles and the constructive nature of 
its program have become so well recog- 
nized that it has founded, upon invita- 
tion, similar councils in Rochester and 
Syracuse, N. Y., Hartford, Conn., and a 
state-wide Connecticut council, while oth- 
er cities throughout the country have the 
plan under present consideration. Ex- 
press recommendation of the Trust Di- 
vision Committee on Relations with Life 
Underwriters has been accorded this 
movement, which may well be considered 
in the light of a fore-runner of well- 
rounded and definitely focused public re- 
lations programs. 
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Pacific Coast and Rocky Mountain States 
Trust Conference 


Fourteenth Regional Convention—San Francisco, Calif. 
September 17-19, 1936 


Special Correspondence from Paul S. Chalfant 


HE 14th Regional Trust Conference 
of the Pacific Coast and Rocky 
Mountain States was marked by the 
largest attendance in its history, lively 
open discussions of matters of political 
significance, and many program innova- 
tions, including discussions of major 
trends in the legislative and administra- 
tive aspects of trusteeship. W. J. 
Kieferdorf, of the Bank of America, N.T. 
& §.A. in San Francisco, set the keynote 
of aggressive leadership in matters af- 
fecting estate conservation in his address 
as general chairman of the conference. 
The papers presented by Howard A. 
Judy, Regional Administrator of the Se- 
curities and Exchange Commission, and 
Robertson Griswold, Chairman of the 
Executive Committee of the Trust Divi- 
sion, contributed much to an understand- 
ing of the recent SEC report on corpo- 
rate trusteeship, especially in Mr. Judy’s 
admission that but a small percentage of 
institutions and of trust business are sub- 
ject to complaints of the Commission. 


Senior trust men were most generous 
in their praise of the demonstration put 
on by the San Francisco Trust Seminar 
Group. This organization of junior of- 
ficers has for two years been conducting 
a voluntary study and research work to 
better fit themselves for future executive 
responsibility. One of the Eastern trust 
officers said after the session, “I’m going 
home and find out whether we have such 
young men coming along in our city.” 

The fact that this group chose “the 
common trust fund” for their discussion 
before the Conference was exemplary of 
the thoroughness of their research and 
the clarity of their presentation. A com- 
plete report will appear in October Trust 
Companies. Representatives of a similar 
group in Los Angeles were at the Con- 
ference and the two groups worked out a 
tentative, coordinated program for the 
coming year. It was predicted that this 
organized training ‘of the “second line of 
defense” in trust administration will 
spread to other cities. Open discussion 


BLAINE B. COLES 


ROBERTSON GRISWOLD 


Newly elected President of the 
Trust Division, A. B. A. 


SAMUEL C. WAUGH 
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from the floor followed the round table 
discussion by the seminar group. 


Trust Division Elections 


At the meeting of the Executive Com- 
mittee of the Trust Division, Blaine B. 
Coles, and Robertson Griswold, vice presi- 
dent of the Maryland Trust Company, 
Baltimore, were automatically advanced 
to the presidency and vice presidency, re- 
spectively. Samuel C. Waugh, executive 
vice president and trust officer of the 
First Trust Company of Lincoln, Neb., 
was placed in line for the Division presi- 
dency by election to chairmanship of the 
Committee. Mr. Coles, vice president of 
the First National Bank of Portland, 
Ore., succeeds Merrel P. Callaway, under 
whose able and judicial direction the Di- 
vision considerably extended the sphere 
of research and cooperation with govern- 
mental agencies. Elections to the three- 
year term on the Executive Committee 
were: A. L. Lathrop, vice president, Un- 
ion Bank & Trust Company of Los 
Angeles; Roy M. Huff, trust officer, The 
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First National Bank & Trust Company 
of Tulsa, Okla., Sidney F. Taliaferro, vice 
president and trust officer, Riggs Nation- 
al Bank, Washington, D. C.; Maclin F. 
Smith, trust officer, Birmingham Trust & 
Savings Company, Birmingham, Ala.; 
and Carl W. Fenninger, vice president, 
Provident Trust Company, Philadelphia, 
Pa. 


At the close of the Conference, A. L. 
Grutze, president of the Trust Companies 
Association of Oregon, extended the invi- 
tation of the Portland trust institutions 
to act as host city to the 15th Regional 
Conference next year. 


Aside from the meeting of the Execu- 
tive Committee the only trust activity of 
the American Bankers Association was 
the address of Gilbert T. Stephenson, 
which will be found elsewhere in this is- 
sue, the customary Trust section meeting 
having been omitted in view of the con- 
current Regional trust program. Ad- 
dresses are published below, practically 
in full. 


Problems of the Trust Division of the American 


Bankers Association 
Its History and Objectives 


MERREL P. CALLAWAY 


Vice-President, Guaranty Trust Company of New York 
As President of the Trust Division 


he object of the Trust Division today 

is to act collectively on behalf of the 
trust institutions of this country—to 
speak with authority on matters affecting 
their interests—to be the focal point 
around which these matters and interests 
shall center—to help establish and pro- 
mote true principles of trust service and 
conduct and responsibility—to afford a 
meeting place where trust men may come, 
and from experience and study inform 
and be informed—and, in the strength of 
united effort, to carry forward always 
the trust institutions, and the trust busi- 
ness, to a higher plane of usefulness and 
value and standards. 


Its greatest problem is how best to do 
these things. How best to render the 
greatest service. 


Early History 

We are meeting within but a few days 
of the fortieth anniversary of the organ- 
ization of the Trust Division. Trust 
business, as we know it, is only a little 
over 100 years old. Forty years covers 
its main development. Yet for forty 
years trust men have been organized for 
public service, and for institutional ad- 
vancement and improvement. 

But it does seem fitting, after the 
lapse of four decades, to recall something 
of its beginning as a national organiza- 
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tion, and to recall the aims and aspira- 
tions of its founders as background for 
what we stand for today. 

The “Trust Company Sections of the 
American Bankers Association,” as it 
was first known, was organized on Sep- 
tember 22, 1896, by a small group of 
trust men meeting in St. Louis, Missouri, 
at the time of the Annual Convention of 
the American Bankers Association. In 
the call for the meeting to discuss organ- 
izing a Trust Company Section, it was 
said: 


“As there has been but little published 
as to trust company practices, and no 
general meeting for an exchange of ideas 
as to them, each company has been 
forced to establish its own precedents 
without having the benefit of the expe- 
rience and methods of other companies. 
There has been no general move to se- 
cure uniformity of action, similarity of 
laws, or practical benefits to be derived 
from personal acquaintance.” 


A year later, in 1897, the Section held 
its first Annual Meeting in Detroit. In 
the course of his remarks the first Chair- 
man of the Section, Henry M. Dechert, 
President of the Commonwealth Title In- 
surance & Trust Company of Philadel- 
phia, said: 


“The scope of our Trust Section will 
enlarge with each year, and we, who 
have been at the beginning, may rea- 
sonably hope that our labors will be re- 
warded by further success, and by 
strengthening the trust companies in 
caring for and promoting the interests 
of their customers and clients and the 
prosperity of our country.” 


After forty years we may say, with 
pride, that the organization is fulfilling 
the hopes of the founders. A literature 
of trust business has come into being un- 
der its auspices. There has been con- 
sistent effort and accomplishment in the 
direction of uniformity and improvement 
of method and procedure. The standard 
of trust service, and the knowledge of 
trust responsibility and duty have been 
steadily broadened and raised, to the 
good of the public and the benefit of our 
country. The wide circle of acquain- 
tanceship developed by those who have 
attended our meetings and conferences 
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has contributed much to the spread of 
education and advancements in the 
science of trust administration, in the 
pride of our profession, and in the stand- 
ing and advancement of our trust insti- 
tutions. 

Changes in Form 

As an organization we have changed 
our name, but never our fundamental 
purpose. As a matter of fact, we have 
changed our name twice. In 1920 the 
“Trust Company Section” became the 
“Trust Company Division.” This change 
was chiefly a recognition of the import- 
ance and effectiveness of the trust unit 
of the Association. In 1931 the name 
was not only changed, but virtually a 
complete reorganization affected. At 
that time, the term “Company” was 
dropped from the title, and we became 
the “Trust Division of the American 
Bankers Association.” 

By that change the trust institution, 
rather than the trust company, was made 
the unit of membership in the organiza- 
tion. Originally, only the representa- 
tives of trust companies could hold of- 
fice in the Trust Company Section, and 
in the Trust Company Division. Now, 
the representatives of all trust institu- 
tions members of the Association, nation- 
al banks, state banks, trust companies, 
and savings banks operating trust de- 
partments, are eligible equally to elec- 
tion to office. 

What seemed but a change of name in 
this case actually was a natural and far- 
seeing move by trust men for better ser- 
vice. By 1930 there were as many banks 
operating trust departments and per- 
forming trust functions, as there were 
trust companies. It was in the best in- 
terest of the trust business that every 
trust institution should have an oppor- 
tunity to become a part of, and to have 
a voice in the determination of the poli- 
cies of the Trust Division, and to be able 
to speak, through the Trust Division on 
matters affecting their common interests. 

We should not forget that because of 
the wisdom, and foresight, and unselfish 
labors of the leaders in the past, the 
Trust Division is what it is, setting a 
high standard for those who must guide 
our policies today and tomorrow. 
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Accomplishments 


The long sustained efforts of the Divi- 
sion toward a better understanding be- 
tween trust institutions and members of 
the bar have had most valuable results. 
Two great groups of men, responsible to 
the public—trust men and attorneys— 
are, generally speaking, largely through 
these efforts of the Division, enjoying a 
more harmonious and cordial relation- 
ship than has existed for years. 

As a result of pioneering by the Divi- 
sion, trust advertising has, in the main, 
assumed characteristics that reflect the 
dignity and responsibility of trust busi- 
ness. 

Opportunities for a wider scope to the 
organized activities of trust men, and 
trust institutions, have been afforded by 
the formation of seventy trust associa- 
tions—state, county and city. 


Statement of Principles 
I am going to mention what I regard 
as the greatest achievement of the forty 
years of constructive activity by the 


Trust Division. 

In the midst of the wrack and ruin of 
the greatest depression our country has 
ever known, all trust institutions and 
trust men were being attacked and vili- 
fied because of the wrongdoing of a very 
few. Charges were being made in high 
places, and in low. We all knew in our 
hearts the principles and moral standards 
for which we stood, and which had con- 
trolled our conduct, but there was no- 
where a simple, authoritative, statement 
of these right things in which we be- 
lieved to which we might point as our 
creed. To meet this situation, the Trust 
Division prepared and adopted a State- 
ment of Principles. It stands forth asa 
monument to the forthrightness of Amer- 
ican trust institutions, and as a guide to 
those who would know the fundamentals 
of right trust practices. It answers the 
unjust criticism that we had no funda- 
mental principles upon which the con- 
duct of trust men and trust institutions 
was based. 

It also stands as a monument to a great 
trust man. But for him, trust business 
might have been denied the incalculable 
benefits it has derived during the recent 


trying years through the public apprecia- 
tion of this voluntary code. There were 
the timerous ones in the councils who 
feared the effect this bold and forthright 
statement might have on some existing 
situation. Others, always cautious, 
fought for the status quo, always afraid 
of any change. I shall never forget the 
passion, and the aroused oratory, with 
which he supported the report of the 
Committee bringing forth this State- 
ment, and fought down the opposition. 
The man to whom we owe so much, that 
tried friend and good companion of us 
all, whose memory is cherished by count- 
less trust men throughout the breadth of 
the land, was that gallant gentleman, 
Maury Sims. 


He did not live to see the Statement 
of Principles come into its greatest 
recognition and demonstrate its greatest 
usefulness, namely, its inclusion, by di- 
rect reference, in the new Regulations of 
the Federal Reserve System. However, 
I doubt seriously whether trust men gen- 
erally, as yet, fully comprehend what an 
unprecedented step it was for the Board 
of Governors of the Federal Reserve Sys- 
tem to accord almost regulatory status to 
a Statement of Principles, prepared, and 
put forth by the trust institutions them- 
selves. 

In discharge of its regulatory duty and 
under its authority to safeguard the pub- 
lic interest, this voluntary code of trust 
institutions is accepted by the Federal 
regulatory body as the standard for the 
operation of a sound, honorably managed 
trust institution. 

Regulation F applies directly only to 
trust departments of national banks. But 
it also indicates the policies to be fol- 
lowed by Federal Reserve examiners with 
respect to trust departments of state 
chartered trust institutions that are 
members of the system. It has been vol- 
untarily adopted by many state trust in- 
stitutions, to my own knowledge, as the 
rule of conduct for their own trust de- 
partments. 


Report of the Securities and Exchange 
Commission 
The Securities and Exchange Commis- 
sion, in obedience to a Congressional 
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resolution, filed in June, as a part of its 
study of reorganizations and bondhold- 
ers committees, its report to Congress on 
trustees under trust indentures. 

It states that trust indentures, as now 
drawn, do not afford proper protection to 
the bondholders, and do not clothe the 
trustee with sufficient authority and dis- 
cretion to do so. It holds that the cor- 
porate trustee has been derelict in its 
duty in protecting the bondholder, and 
that the investment banker has not dealt 
at arms length with the issuing corpora- 
tion for the better protection of the bond- 
holder. 

It concludes that the corporate trus- 
tee should, in effect, be made the guar- 
dian of the interests of the bondholders, 
beginning with an investigation into the 
merits of the bond issue. That it shall 


see to it that the indenture is so drawn 
as to protect the bondholder, and then 
to maintain a large degree of familiarity 
with the affairs of the corporation so as 
to advise and protect the bondholder. 
That it should exercise greater control 
and discretion over releases, substitu- 


tions and the like. That it should act 
promptly in case of default without in- 
demnity or exculpatory clauses, should 
organize committees of bondholders, and 
take active part in Court proceedings and 
reorganizations. 

In short, revolutionary changes are 
recommended in the duties, obligations. 
responsibilities, liabilities, immunities, 
and position of the trustee. 

Officers of corporations may not act 
as directors of any institution acting as 
trustee of any bond issue of that corpor- 
ation. Loans by the banks are to be pro- 
hibited to corporations for which it acts 
as trustee, and ownership of bonds of 
which it is trustee by the banks, direct- 
ly, or in personal trusts of which it is 
trustee, are held to be conflicts in inter- 
est. Drastic and restrictive laws are 
recommended to be enacted by Congress 
to effect the code desired. 


Separation of Trust Functions 
The Commission discusses at length 
the possible necessity of the separation 
of all trust functions from commercial 
banks, and the organization of institu- 
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tions confined solely to trust functions. 
By implication, at least, these new trust 
institutions would have to be of two 
kinds—those acting only as trustee un- 
der corporate indentures, and related 
work, and those acting only as executors 
and trustees under personal trusts, and 
related work. 


The problem of greater protection for 
bondholders was in the minds of those 
who helped to shape the policies of the 
Division for months before the Commis- 
sion made its report. It was realized 
that there had been abuses which could 
be and should be cured, and greater pro- 
tection afforded the bondholder, in some 
important particulars. It was also real- 
ized that there were but few instances 
of these abuses, and that with but these 
few exceptions, the vast system and num- 
ber of trust indentures have afforded the 
bondholder the protection needed. 


Last April concrete efforts towards the 
solution of these problems were com- 
menced. At that time, the Executive 
Committee of the Trust Division created 
a committee to undertake the prepara- 
tion of a statement or code, to govern 
the terms of trust indentures, and the 
conduct and duties of the trustee, from 
the viewpoint of providing greater pro- 
tection to the bondholder. 


Furthermore, the President of the 
Division was instructed to invite the In- 
vestment Bankers Association to appoint 
a similar committee to work in coopera- 
tion with our committee, so as to have, 
if possible, one statement approved by 
both Associations. The Investment 
Bankers Association welcomed the op- 
portunity to engage in this great under- 
taking, and such a Committee was ap- 
pointed and organized. 


Work of the Committees 

The two committees had been at work, 
and had made definite progress before 
the Commissions’ report went to Con- 
gress. It was hoped that these two com- 
mittees, working together, might draft 
such a statement of the principles that 
should govern indentures, and trustees, 
as to bring about the improvements and 
added protection to bondholders that the 
experience of the last few years had 
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shown to be desirable and necessary. The 
report of the Securities and Exchange 
Commission came, however, before these 
committees had completed their labors. 
The drastic nature of the report, and its 
possibilities, made the work of the com- 
mittee much more important than at first 
conceived. The committee has _ been 
greatly enlarged. The work is so heavy 
that it has been found necessary to em- 
ploy competent counsel to assist. 

The Commission has indicated its will- 
ingness to discuss the various features 
of their report and their recommenda- 
tions with our committee. We have al- 
ready had a number of interviews with 
members of the Commission, and hope 
to have many more. The Commission is 
interested in the possibility of a state- 
ment approved by the two great Associa- 
tions, the American Bankers Association 
and the Investment Bankers Association. 

When completed, we want this state- 
ment, with respect to the terms of inden- 
tures and the duties and responsibilities 
of trustees, originated and prepared by 
the Trust Division, to become an official 
declaration of and by the American 
Bankers Association, as is “A Statement 
of Principles of Trust Institutions.” 

I believe that trust business is on the 
threshold of a larger and broader stage 
of its development, unless, of course, we 
are forced to divorce trust business from 
our banks. On the one hand, social, 
economic and political trends are bring- 
ing new factors to bear upon trust busi- 
ness. On the other hand, there are defin- 
ite indications of a more widespread de- 
mand on the part of the general public 
for the services rendered by trust insti- 
tutions. This latter trend is the accom- 
paniment of a very clear recognition of 
the value of these services, and the record 
of accomplishment by trust institutions, 
particularly during the trying times of 
the depression. 


Common Trust Funds 

It has long been evident that the need 
for trust service has not been confined to 
the wealthy. The depression has made it 
only more evident. The difficulty has 
been to furnish to people of small means, 
or, stated differently, to funds small in 
amount, the same practical benefits that 
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trust service can provide for the larger 
estates. This problem is on the way to 
solution through the development of the 
Common Trust Fund as a method for the 
investment of trust funds. Congress 
has removed the obstacle of double taxa- 
tion, which has heretofore limited and 
made practically impossible, this type of 
investment for trusts. The Federal Re- 
serve System has under consideration 
regulations to enable the establishment 
of such funds. It remains for us to de- 
vise forms of Common Trust Funds that 
will be sound and serviceable, and that 
will warrant the development and contin- 
uation of this method of investment. 

I need not go into details as to the 
almost ridiculous situation that exists 
throughout the country with respect to 
the level of statutory trust fees. Anti- 
quated and outmoded, made under condi- 
tions no longer existing, they not only 
afford insufficient and really unfair com- 
pensation in most localities for the ser- 
vices to which they apply, but they also 
set standards for non-statutory fees. 
Overhead, operating expense, and quan- 
tity of services increase and multiply. 

Trust business must be put upon a rea- 
sonably paying basis, if it is to play the 
part in the economic life of this country 
that the people expect of it. The Trust 
Division is bending its energies in help- 
ing toward the solution of that problem. 
Our Committee on Costs and Charges has 
thrown great light on it, and our Com- 
mittee on Trust Policies is deep in the 
study of it. Organized groups of trust 
men in the various localities can by stud- 
ies similar to those begun on a national 
scale by the Committee and by studies of 
their own local necessities, contribute 
greatly to the whole undertaking. 


Government Relations 

It is a little hard to realize that up un- 
til two or three years ago, the Trust Di- 
vision had virtually no contact with the 
Federal authorities. The reason was, 
that the Government had given no atten- 
tion to trust business. Now the Division 
is in frequent contact with Washington, 
with the Treasury, the Board of Gov- 
ernors of the Federal Reserve System, 
the Comptroller of the Currency, the Bur- 
eau of Internal Revenue, the Federal De- 
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posit Insurance Corporation, the Recon- 
struction Finance Corporation, the 
National Housing Administration, the 
Veteran’s Bureau, the Securities and Ex- 
change Commission, and Congress. 

I think the greatest service the Divi- 
sion has rendered its members, during 
the last two or three years, has been 
when, through its relations with various 
Government agencies, it has been able to 
assist in the formulation of policies af- 
fecting fiduciary affairs. 

In a communication to the Sixteenth 
Annual Mid-Winter Trust Conference in 
New York in 1933, the Chairman of the 
Board of Governors of the Federal Re- 
serve System said: 

“Any suggestions or recommendations, 
which the American Bankers Association 
may wish to make in connection with the 
supervision of fiduciary matters in mem- 
ber banks, will be welcomed and will be 
given careful consideration.” 

It is with a sense of pleasure and ap- 
preciation that we can testify that this 
statement has been lived up to in letter 
and in spirit. We were given the oppor- 
tunity to advise with respect to Regula- 


tions F; with respect to Common Trust 
Fund regulations; and with respect to 
the establishment of a system for trust 
department examinations by the Federal 


Reserve. But what is more important, 
our suggestions were accepted in many 
instances. 

For the future I think we can un- 
doubtedly count upon having Washington 
permanently in the trust picture, and, 
perhaps, in an increasing degree. The 
problem involved is to maintain the cor- 
dial working relationship that has ob- 
tained. thus far. 


Relations with American Bankers 
Association 

Before I became an officer of the Divis- 
ion, I heard the statement from time to 
time that the Trust Division did not re- 
ceive proper consideration from the 
main body, and that the problems of the 
Division were neither understood nor ap- 
preciated I had even heard it said, as 
you have heard, that it would be better 
if the Trust Division pulled out from the 
American Bankers Association, and or- 
ganized itself into a separate, indepen- 
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dent unit. This was a feeling not 
shared, I think, by any great number of 
trust men, but one that if permitted to 
exist, could do real harm. 


As to the first statement, my intimate 
experience of three years as an official 
of your Division shows it to be totally 
unfounded. As to the second, that we 
would be better off as a separate organi- 
zation, my belief, founded upon expe- 
rience, is that it would be the greatest 
mistake that could possibly be made. 


At our request, rules and regula- 
tions at times have been changed to ac- 
complish desired ends. In order to give 
our Division greater representation on 
the Executive Council and the important 
committees, the by-laws of the Associa- 
tion itself were changed to increase the 
number of members to be appointed by 
the President. 

In matters in Washington, such as the 
inheritance tax, the Common Trust 
Fund, rules and regulations of the de- 
partments of Government, and other 
matters of particular interest to the 
Trust Division, the President, and the 
entire staff, have given wholeheartedly 
of their time and thought, and already 
in the matters of the problems raised by 
the report of the Securities and Ex- 
change Commission, the support of the 
entire machinery of the Association has 
been offered. 

I think the reason for the feeling that 
we did not get support was that we did 
not always explain, or make known just 
what we wanted, or perhaps did not do 
it at the proper time, or through the 
proper channels. Because I can assure 
you that the American Bankers Associa- 
tion, and its officials, are keenly alive to 
the value of the Trust Division, and the 
necessity of standing behind it, and sup- 
porting its every reasonable request. 

I appeal to you, and to all trust men, 
to support the Division in every way— 
to give freely and unselfishly of your 
time and of yourselves, to its concerns 
and to its problems—to respond to every 
call for your help and your assistance— 
for should the Division fail, corporate 
trust business fails, and with its failure, 
a great economic wrong will result to the 
public, to the banks, and to trust men. 
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It’s Our Job to Manage 
Estates and Trusts 


CITY BANK FARMERS TRUST 
COMPANY, America’s oldest trust 
company, whose charter marked 
the inception of corporate trustee- 
ship in this country, is today a 
trust company exclusively. It does 
no commercial banking business 
... sells no securities. Its entire 
personnel is dedicated to a single 
purpose—the care and manage- 


ment of the property of its clients. 


City BANK FARMERS TRUST COMPANY 


Chartered 1822 


22 William Street—New York 


Member of the Federal Deposit Insurance Corporation 
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State Legislative Trends 


Modernization and Trend toward Uniformity in Fiduciary Law 


RICHARD G. STOCKTON 
Vice-President and Trust Officer, Wachovia Bank & Trust Company, Winston-Salem, N. C. 


HE complexities arising out of the 

tremendous industrial growth and 
development of. our country have made 
necessary the revamping, not only of 
the methods of doing business, but also 
the legal sanctions under which business 
may be properly conducted. This indus- 
trial growth naturally has resulted in 
radical changes in the character of es- 
tates left by decedents and, therefore, in 
the methods best suited for the admin- 
istration and conservation of these es- 
tates. 

A growing demand has developed 
throughout our country for modification 
of some of the laws governing fiduciar- 
ies. The more important of these de- 
mands were: 

1. Revision of the statutes covering 
descent and distribution in case of 
intestacy so as more nearly to con- 
form to present-day ideas. 

. Removal of some of the handicaps 
encountered by corporate fiduciaries 
in practical administration by rea- 
son of antiquated laws originally de- 
signed to cover individuals acting 
as fiduciaries. 

. More complete information to bene- 
ficiaries whose interest in their 
trust affairs has increased during 
the depression, and for closer super- 
vision of estates and trusts. 

. More consideration in determining 
whether a particular receipt or ex- 
pense should be allocated to princi- 
pal or income. 

In 1892 the American Bar Association 
created the National Conference of Com- 
missioners on Uniform State Laws. It 
realized that the rules of the game have 
to be changed to meet changing condi- 
tions in many separate fields. It created 
this conference with the idea that our 
several states, where possible and prac- 


tical, might prescribe uniform statutory 
regulations. 

Our country is especially indebted to 
these Commissioners for the Uniform 
Negotiable Instrument Act adopted by 
all the states. Of the approximately 
fifty other uniform acts drafted by this 
Conference of Commissioners, trust men 
are particularly interested in the Uni- 
form Trusts Act, Uniform Accounting 
Act and the Uniform Principal and In- 
come Act. 

In addition to the work of the National 
Conference of Commissioners on Uniform 
State Laws, the trends of state legisla- 
tion are also indicated by the work of 
the various Commissioners of State Leg- 
islatures, State Bar Associations, and 
various committees of the American 
Bankers Association. Of the subjects of 
particular interest to us, these groups 
have performed most service in the fields 
of intestate succession and general pro- 
bate administration. *** 

By a coincidence, in the same year in 
which our Committee on Fiduciary Legis- 
lation was appointed, the National Con- 
ference of Commissioners on Uniform 
State Laws, on motion of George Bogert, 
Dean of the University of Chicago Law 
School, appointed a committee to work 
on uniform trust laws and cooperate with 
our Trust Division. 


The Three Uniform Acts 


These two committees agreed to con- 
centrate their efforts toward the prep- 
aration of a Uniform Intestacy Act, a 
Uniform Accounting Act, and a Uniform 
Statute Relating to Express Trusts. The 
final draft of the Uniform Principal and 
Income Act was then about completed. 

At the 1933 meeting of the National 
Conference of Commissioners, it was de- 
cided that the subject of intestacy was 
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not properly adapted to uniformity and 
this work was dropped by the Commis- 
sioners leaving all further efforts on the 
subject entirely in the hands of those 
interested in individual states. 


The work on the Uniform Accounting 
Act for our committee was placed under 
the leadership of Mr. Leon Little, but his 
later duties as Vice-President and then 
as President of the Trust Division ser- 
iously interfered with this assignment. 
Mr. Bogert and his committee went for- 
ward with this particular work, with the 
active cooperation of our committee. 


-Mr. William J. Stevenson, of Minnea- 
polis, prepared a suggested draft of a 
Bill entitled “Statutory Powers, Duties 
and Responsibilities of Trustees.” This 
proposed statute was considered by the 
National Conference of Commissioners 
at a meeting of its committee in Milwau- 
kee, in August 1934. Under the leader- 
ship of Mr. Bogert, the Commissioners 
proceeded with the preparation of a new 
Act, called the Uniform Trusts Act.” 


Intestacy Statute 


Although the effort to draft a uniform 
intestacy act has been abandoned, a tre- 
mendous amount of work has been done 
on suitable provisions for such legisla- 
tion. It is hoped that the efforts of your 
committee may have some influence in 
arousing those states that still adhere 
to the archaic rules of descent and dis- 
tribution under the old common law to 
follow the leadership of such states as 
Pennsylvania, New York, Florida and 
Minnesota, and completely modernize 
their statutes. The trend is undoubted- 
ly in this direction. In forty-four states 
and in England, the old distinction be- 
tween real and personal property has 
been largely discarded. Dower and cour- 
tesy having been abolished, the natural 
desire of the average person dying with- 
out a will that his property inure to the 
benefit of those closest to him has been 
recognized by the rules of descent and 
distribution established in those states. 

It was to be expected that the first 
states to give serious attention to the 
modernization of their statutes were 
those where the largest industrial ad- 
vancement had been made. Thus Penn- 


TRUST COMPANIES 


sylvania revamped its statutes covering 
intestacy and devolution of property 
about twenty years ago. In more recent 
years New York, Ohio and Florida have 
enacted revolutionary laws on these sub- 
jects. In 1935 and 1936, respectively, 
Minnesota and Illinois enacted new pro- 
bate codes. In North Carolina a Com- 


mission has been working for the past 
two years at the task of modernizing its 
statutes of descent and distribution and 
the general administration of estates. 


Uniform Trusts Act 


The Trusts Act was only tentatively 
approved at the meeting of the Commis- 
sioners held in Boston just thirty days 
ago, and another draft will be presented 
at their next annual meeting. The dis- 
cussion of this proposed Act is to inform 
you of some of these pending proposals 
as they may indicate trends of State leg- 
islation. Opinions expressed are entire- 
ly personal and in no sense representa- 
tive of the Trust Division or its Com- 
mittees. 


The present draft of the Uniform 
Trusts Act incorporating the changes 
made at the Boston meeting this past 
August is the result of a great deal of 
constructive thought and deserves your 
serious consideration. It contains addi- 
tional protection for beneficiaries, helps 
to avoid litigation and confusion, and 
facilitates the practical administration 
of trusts. 


Deposit of Uninvested Funds—The 
Commissioners met our principal criti- 
cism of an earlier draft of the Uniform 
Trusts Act by adopting a section per- 
mitting. a corporate fiduciary to deposit 
with its own Banking Department funds 
temporarily uninvested. A parenthetical 
provision stating the common law rule 
is to be inserted in the event any state 
desires to adopt it. With fifteen states 
already by statute permitting this al- 
most universal practice and its express 
sanction by Section 11(k) of the Federal 
Reserve Act, there is no doubt that the 
trend is definitely toward permitting 
such deposits. 

Self Dealing—lIn addition to prohibit- 
ing a Trustee from lending trust funds 
to any officer or employee of itself or any 
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affiliated or subsidiary corporation, Sec- 
tion 4 of the Trusts Act expressly pro- 
hibits any form of self dealing by pro- 
viding: 

“No trustee shall directly or indirectly buy or 
sell any property for the trust from or to himself, 
or from or to a departmnet or branch of the trus- 
tee, or from or to an affiliated or subsidiary cor- 
poration, or from or to an officer, employee or 
partner of such trustee; nor shall he as trustee 
of one trust buy or sell property from or to him- 
self as trustee of another trust. Any such pur- 
chase or sale shall be voidable at the election of 
any beneficiary or a successor-trustee.” 


Since this proposed statute would ap- 
ply to both individual and corporate trus- 
tees, as aptly pointed out by Mr. Oliver 
Wolcott, a corresponding prohibition 
should be incorporated against any indi- 
vidual trustee dealing with a _ spouse, 
partner, employer, employee or business 
associate. This suggestion was very 
properly adopted by the Commissioners. 

With the exception of the prohibition 
against purchase or sale from or by one 
trust to another, which would interfere 
with the operation of mortgage partici- 
pations, undoubtedly the provisions of 
this section represent the sentiment of 
trust men throughout the country. While 
a great many trust companies in their 
early development did not fully appre- 
ciate the extreme importance of avoiding 
any forms of self-dealing, certainly the 
lessons we have learned in the last sev- 
eral years show the absolute necessity of 
keeping this fundamental principle al- 
ways clearly in mind and following it 
strictly. 

Mortgage Participations—A clarifying 
amendment in those states where mort- 
gage participations are authorized by 
statute would be needed to avoid inter- 
ference with their operation. It is dif- 
ficult to state just what is the present 
trend of thought or legislation in regard 
to mortgage participations. New York, 
by a statute adopted at the last session 
of its Legislature, repealed a former 
statute permitting participations, and 
enacted one which expressly prohibits 
this form of investment of trust funds. 
The State Legislative Committee of the 
New York Fiduciary Association, how- 
ever, expects to make a strenuous fight 
to have this new law changed by their 
next Legislature. The Connecticut Su- 
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preme Court in the case of Kings Daugh- 
ters v. Hartford National Bank,* has re- 
cently rendered a decision disapproving 
of mortgage participations.*** 


Purchase of Its Own Stock—The pur- 
chase for a trust of the Corporate Trus- 
tee’s own stock or the stock of an affil- 
iated or subsidiary corporation is ex- 
pressly and properly prohibited. 


Joint Investment Fund—Because of 
the present tremendous interest through- 
out the country in the commingled fund 
or joint investment fund, I quote the full 
Section 6 of the Trustees’ Act expressly 
authorizing such an investment: 


“A trustee may acquire with trust funds, and 
set apart as a joint investment fund, securities or 
other property legal for trust investments, and 
allot to any trust being administered by it a 
share in such fund; provided that (1) no share in 
such fund shall be allotted to a trust if the set- 
tlor has in the trust instrument expressly forbidden 
such allotment or investment of his trust fund in 
securities held by the joint fund; (2) such se- 
curities are kept separately from all other trust 
or other property of the trustees; (3) such securi- 
ties are clearly marked as the property of the joint 
investment fund; (4) the records, reports and ac- 
counts of each trust having an interest in such 
fund clearly show the extent of such interests ; 
(5) the trustee himself has no interest in such 
funds; (6) certificates of interest shall be issued 
to each trust, the funds of which are invested in 
such joint investment fund; (7) the certificates of 
interest in such joint investment fund shall be re- 
tained by the trustee and not sold to persons not 
parties to the trust or to any other trust interested 
in the joint investment fund or delivered to the 
beneficiaries. On the termination of a trust in- 
terested in the joint investment fund the trustee 
shall cancel the certificate of interest of that trust 
in the joint investment fund and shall pay to the 
person or persons then entitled to the trust capital 
the then market value of the interest of the trust 
in the joint investment fund. Certificates of in- 
terest in such a joint investment fund shall not 
be deemed to be ‘securities’ within the meaning of 
any blue sky law or other statute regulating the 
issuance and sale of securities.” 


At the Boston meeting the require- 
ment was added that no duplication of 
fees to the Trustee should result from 
the use of the common fund. 

Voting Stock—A Trustee is given ex- 
press authority to vote stock held in a 
trust by proxy, provided reasonable care 
is used. 

Stock in the Name of a Nominee—A 
Trustee is expressly authorized under 
Section 8 to hold stock which is listed on 
a Stock Exchange in the name of a nom- 
inee. The trust records and all reports 
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made by the Trustee must clearly show 
the ownership of the stock and the nom- 
inee must deposit with the Trustee a 
signed statement showing such owner- 
ship. The certificate must be endorsed 
in blank and possession of the certificate 
must be in the trust or under the Trus- 
tee’s immediate supervision. The Trus- 
tee is made personally liable for any loss 
resulting from an act of the nominee in 
connection with such stock. 


Uniform Accounting Act 


The Uniform Accounting Act was ap- 
proved as a final draft at a meeting of 
the National Conference of Commission- 
ers at Boston on the 18th of last 
month, *** 


The various drafts of the Uniform 
Accounting Act have been the subject of 
strenuous discussion between your Com- 
mittee and Mr. Bogert, under whose 
supervision this Act, as well as the 
Trusts Act, has been prepared for the 
National Conference of Commissioners. 
We are glad that criticisms of earlier 
drafts have been followed by most prac- 
tical changes. *** 


Before commenting on the final draft 
of this proposed legislation it may be 
well to point out that our Committee ob- 
jected first, to a court accounting each 
year, because of the expenses involved 
to beneficiaries; and second, to the re- 
quirement that non-testamentary trus- 
tees would be required to make a court 
accounting. The present final draft or- 
dinarily would only require a court ac- 
counting each three years, but it retains 
the requirement that non-testamentary 
trustees account to the court. It is true 
that this latter requirement applies only 
to such trusts as are created after the 
passage of the Act and a court account- 
ing may be waived by express provision 
in the instrument. 


Non-Testamentary Trusts—There are 
so many reasons why a court accounting 
should not be required of a non-testa- 
mentary trustee that we feel that such 
accounting should not be required even 
though the grantor has failed expressly 
to waive it. Such a requirement would 
not be in keeping with the wishes of the 
grantor or the beneficiaries because it 
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would result in publicity detrimental to 
their best interests. The terms of a 
great many instruments creating such 
trusts provide for intimate and embar- 
rassing family situations. In other 
cases such publicity would subject the 
grantor to demands from other relatives 
or charitable organizations from whom 
he did not wish to make provision. Many 
beneficiaries by such publicity would be 
annoyed and embarrassed by zealous 
salesmen and solicitors for pet schemes. 
It is especially hard to understand why 
supervision of the court and the result- 
ing publicity is required when a grantor 
is alive and has the power to revoke. The 
proposed Act expressly exempts “insur- 
ance trusts prior to the death of the in- 
sured”—no distinction being made be- 
tween funded and unfunded life insur- 
ance trusts. 


Intermediate Accounts for Testamen- 
tary and Non-Testamentary Trusts—The 
information required to be furnished in 
all accounts is set forth in detail under 
Section 3. No state to my knowledge 
now requires such complete informa- 
tien, *F° 


It is provided under Section 6 that at 
the third intermediate accounting and 
each three years thereafter, the Trustee 
shall apply to the court for a hearing 
and approval of the account and shall 
give each beneficiary written notice of 
such application. This notice shall in- 
form the beneficiaries of the amount of 
commissions and fees which the court 
will then be requested to allow. It is 
further provided that, upon the filing of 
the intermediate account where no court 
accounting is required, the Trustee shall 
notify the beneficiaries of the filing of 
the intermediate account and a summary 
of the account shall be delivered to the 
beneficiaries with an offer to deliver the 
full accounting on demand. Any bene- 
ficiary may petition the court for a hear- 
ing on any intermediate account and, in 
the discretion of the court, more frequent 
accountings may be required. 

Representation—One very serious ob- 
jection which we presented was the re- 
quirement in former drafts that on a 
court accounting a guardian ad litem 
Should be appointed to represent all 
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beneficiaries not legally competent. Un- 
der the provisions of Section 9, any 
“beneficiary who is an infant, of unsound 
mind or otherwise legally incompetent, 
and also possible unborn or unascer- 
tained beneficiaries, may be represented 
in a testamentary trust accounting by 
the court, or by competent living mem- 
bers of the class to which they do or 
would belong, or by a guardian ad litem, 
as the court deems best. If the resi- 
dence of any beneficiary is unknown, or 
there is doubt as to the existence of one 
or more persons as beneficiaries, the 
court shall make such provision for ser- 
vice of notice and representation on the 
accounting as it believes proper.” 


Final Accounting—Within a specified 
period after the termination of every tes- 
tamentary trust, the Trustee shall file 
with the court a final account under oath, 
showing for the period since the filing 
of the last account, the facts required 
for an intermediate accounting, as above 
outlined, and the distribution of the 
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available trust property which the ac- 
countant proposes to make. 


Effect of Court Approval—Of special 
interest is the proposed provision re- 
garding the effect of a court approval: 


“The approval by the court by a testamentary 
trustee’s account after due notice and service of 
papers, or representation as provided in this Act, 
shall, subject to the right of! appeal, relieve the 
trustee and his sureties from liability to all bene- 
ficiaries then known or in being, or who thereafter 
become known or in being, for all the trustee’s 
acts and omissions which are fully and accurately 
described in the account, including the then in- 
vestment of the trust funds. The court may dis- 
approve the account and surcharge the trustee for 
any loss caused by a breach of trust committed 
by him. The account may be reopened by the 
court on motion of the trustee or a beneficiary, for 
amendment or revision, if it later appears that 
the account is incorrect, either because of fraud 
or mistake. Court approvals or disapprovals of 
intermediate or final accounts shall be deemed 
final judgments in so far as the right of appeal is 
concerned (No account shall be re-opened because 
of a mistake more than one year after its ap- 
proval. No beneficiary may move for the re-open- 
ing of any account because of fraud more than 
( ) days after he discovers the existence of the 
fraud.) 


Exemptions from Provisions of the Act 
—The Act provides that the Settlor of 
any trust affected by the Act may, by ex- 
press written provision in the instrument 
creating the trust, relieve the Trustee 
from any of the duties which would 
otherwise be placed upon him by this 
Act. Furthermore, any beneficiary leg- 
ally competent and acting upon full in- 
formation, by written instrument deliv- 
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ered to the Trustee, may excuse the 
Trustee from performing any of the 
duties imposed upon him, or may exempt 
the Trustee from liability for failure to 
perform any of the duties imposed under 
the Act. 


While it is true that some states do 
not require any form of court account- 
ing, the trend is undoubtedly toward 
closer court supervision of the adminis- 
tration of estates and trusts. As to cor- 
porate fiduciaries, this is also true with 
examining authorities, both Federal and 
State. The suggested Accounting Act 
before being enacted into a statute will 
undoubtedly require modifications in the 
various states in order not to place un- 
necessary cost upon beneficiaries or un- 
due hardships upon beneficiaries. It is 
obvious that the requirements of this 
proposed Act, especially in the larger 
centers, will cause a tremendous increase 
in the work of the probate courts. 


Uniform Principal and Income Act 


The purpose of this Act is to establish 
a definite and fixed guide for fiduciaries 
that will settle the vexatious and con- 
stantly recurring problems of apportion- 
ment between life tenants and remain- 
dermen. It was finally approved by the 
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As you know, Oregon was the first 
state to enact the Uniform Principal and 
Income Act. *** The State of Virginia 
has, in the last few months, enacted the 
Uniform Principal and Income Act; it is 
our hope that the Legislature of North 
Carolina will enact it at its next session. 

While criticisms may be made of cer- 
tain of its provisions, a close study of 
the proposed Act will convince you that 
exact justice in apportionment in all 
cases is never obtainable, but that in the 
average case, the provisions of the Act 
would deal fairly with both the life ten- 
ant and remaindermen. In order ‘to 
avoid the ever-recurring cost of litigation 
arising out of the lack of a sound and 
practical guide for fiduciaries, in settling 
the serious problem of apportionment, 
it is my opinion that the trend is neces- 
sarily toward the adoption of the Uni- 
form Act in other states. 


Trend Toward Model Statutes 


While absolute uniformity is essential 
only in certain peculiar situations such as 
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existed in the field of negotiable instru- 
ments, the trend of current thought and 
legislation is toward model statutes 
which would solve some of the problems 
we have discussed. These statutes should 
prove helpful as models and guides for 
legislation in each particular state rather 
than as a means of accomplishing uni- 
formity. 

We realize the need of some enabling 
legislation to meet the practical require- 
ments of present-day administrative 
procedure for corporate fiduciaries. Full 
recognition is given to the fact that 
beneficiaries are entitled to complete and 
understandable information _ sufficient 
for them to determine just how their 
trust affairs are being managed. Most 
of our states should give further con- 
sideration to allocation of receipts and 
expenses as between principal and in- 
come. No group will ever be found more 
anxious to cooperate wholeheartedly in 
any practical endeavor to improve the 
quality of service rendered than the 
Trust men of America. 





Divorcement of Trust Functions from 
Commercial Banks 
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Beneficiaries Under Trusts 
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N the early part of 1933, when new 

banking legislation was being consid- 
ered by the Congress of the United 
States, and the proposal to separate in- 
vestment banking from commercial bank- 
ing was being widely discussed, the press 
throughout the country carried reports 
that the divorcement of trust functions 
from commercial banking was also un- 
der consideration. In spite of the wide 
publicity given the idea at the time, no 
insistent public demand seemed to ap- 
pear in its wake, as was the case in re- 
gard to the proposal to separate invest- 
ment facilities from commercial bank- 
ing. 


Fundamental Distinctions of Trust 
Affiliation with Bank 

Why these two propositions ever 
should have been linked together is some- 
what of a mystery to anyone familiar 
with the trust business. Investment 
banking consists of the buying and sell- 
ing of securities, and is composed of a 
series of completed transactions. If these 
transactions result in a loss, whether due 
to economic conditions or to mistakes in 
judgment the position of the bank’s de- 
positors becomes less secure, and when 
there is a complete market collapse, 
forced liquidation may impose serious 
losses upon such depositors. 
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But are the same elements present in 
the trust business? Regardless of 
economic and market conditions, trusts 
continue to function. Because of statu- 
tory and legal requirements, the securi- 
ties purchased by trustees are of the 
highest calibre, and need not be dumped 
upon a falling market. We have all of 
us seen our trust portfolios sink in value 
during the depression and recover to the 
present high levels. <A trust estate does 
not liquidate but carries on, and even if 
a loss must be taken in some securities 
because of the termination of a trust 
when market conditions are bad, the 
bank’s depositors are completely unaf- 
fected thereby. In short, there is no 
analogy whatsoever between the effect of 
a market collapse on a bank because it 
maintains an investment affiliate and the 
effect of a similar situation on a bank 
because it maintains a trust department. 

Does the fact that a bank has a trust 
department affect the interests of the 
bank’s depositors in any other manner? 
It has been claimed that, where a trust 
department keeps uninvested trust funds 
in its own banking department, any 
preference given such funds in the event 
of the bank’s liquidation works a hard- 
ship upon the ordinary depositors. This 
contention ignores certain fundamental 
differences in the respective relation- 
ships. When a depositor places his funds 
in the bank’s care, he has in the eyes of 
the law lent his money to the bank, 
which in turn invests or otherwise uses 
such funds to its own profit. If the de- 
positor so desires, he is entirely at liber- 
ty to demand the repayment of his loan. 


Distinguishing Depositor and Beneficiary 


A beneficiary under a trust is in no 
such position. His rights are fixed by 
the terms of the instrument creating the 
trust. He can only make such demands 
upon the bank as are permitted by said 
instrument. In the inception of this in- 
strument, the beneficiaries usually have 
had no say as to the terms and provi- 
sions affecting them. Unlike an ordinary 
depositor, a beneficiary cannot alter his 
situation at will. Conversely, the bank, 
as trustee, is handling property which 
has been entrusted to it, for the benefit 
of other persons—not loaned to it to 
use as it sees fit. Under such circum- 
stances, why shouldn’t the beneficiaries 
have a preferred claim upon the bank’s 
assets? 

That there is sound reason for such a 
preference is recognized by Section 11 (k) 
of the Federal Reserve Act, as amended 
by the Banking Act of 1935, which re- 
quires that a national bank operating 
a trust department must set aside in its 
trust department “United States bonds 
or other securities approved by the Board 
of Governors of the Federal Reserve Sys- 
tem” in order to protect “funds deposited 
or held in trust by the bank awaiting in- 
vestment.” The Board of Governors of 
the Federal Reserve System is imposing 
a similar requirement upon state member 
banks except that they permit a waiver 
of the requirement in the case of banks 
located in states which by legislative en- 
actment have given a statutory prefer- 
ence to trust funds in the event of the 
liquidation of the bank. 

But aside from the apparent fairness 
of providing security for trust deposits 
because of the fundamental difference in 
the status of a beneficiary from that of a 
depositor, for years depositors have been 
confronted with the preferential treat- 
ment accorded other more favored de- 
positors, and it seems to me, with far 
less logic and reason in support of the 
distinction. I speak of course of the 
“secured deposits” of various federal, 
state and municipal governmental agen- 
cies, which, like ordinary deposits, are 
made voluntarily, and which, unlike the 
funds of beneficiaries, remain within the 
complete control of such depositors. 
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In view of the above, it is difficult to 
see how any damage can be unfairly in- 
flicted upon depositors of a commercial 
bank because of its maintenance of a 
trust department, and it was generally 
assumed that the divorce proposal of 
1933, after nearly four years of oblivion, 
had permanently disappeared from our 
horizon. 


The S. E. C. Segregation Proposal 


But attention has again been focused 
upon the subject by a statement in a re- 
cent report of The Securities and Ex- 
change Commission. This report, en- 
titled “Trustees under Indentures”, deals 
almost exclusively with the powers exer- 
cised by corporate fiduciaries in connec- 
tion with security issues. It recom- 
mends the insertion in trust indentures 
of provisions imposing upon corporate 
trustees greater responsibilities and du- 
ties in connection with the administra- 
tion of such trusts. While the report 
is very drastic in some respects, it never- 
theless affords an opportunity, through 


cooperative efforts, for possible construc- 
tive developments in corporate trust ser- 
vice. Pertinent to the present discus- 
sion, however, is the following state- 
ment, to be found on page 107 of the of- 
ficial report, regarding the supposedly 
conflicting interests between a bank in its 
commercial capacity and when it is also 
acting as a trustee: 


“If the prestige and good repute of 
our large commercial banks are to be 
maintained, one of two steps must be 
taken: Either corporate trusteeships 
must be divorced from commercial 
banks and made the exclusive function 
of trust institutions specializing in the 
business of acting as trustee; or a com- 
mercial bank acting as trustee for the 
securities of a corporation should not 
be permitted to hold a management, 
ownership or creditor position in that 
company or have any other interest in- 
consistent with its fiduciary responsi- 
bilities.” 


While the propositien is stated in the 
alternative and relates only to the pos- 
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sible divorcing from the bank of its cor- 
porate trust business and not its personal 
trust business, it nevertheless presents 
for inspection an added complication to 
the interesting problem of how to un- 
scramble a trust department’s eggs. 
Would the commercial bank be expected 
to hold on to its personal trust business 
and cast off its corporate trust business? 
If so, what happens then? The banks 
which are large enough to maintain en- 
tirely separate and distinct departments 
for their personal trust and corporate 
trust business are few and far between. 
_ The trust institution of moderate size 
makes use of the same personnel and the 
same facilities in rendering both of 
these types of trust service. Take away 
the earnings from the corporate trust 
business and you deal numerous trust de- 
partments a staggering blow, and in 
many instances a fatal one. In all cases 


where the trust department could not 
survive without its corporate trust earn- 
ings, the bank faces exactly the same 
problem which confronted all trust in- 
stitutions nearly four years ago, to wit, 


the threat of being compelled to com- 
pletely abandon its trust department. 


Other Countries—Other Customs 


There is no strength in the assertion 
that, because other countries have suc- 
cessfully operated their trust institutions 
separate and distinct from their commer- 
cial banking functions, the same results 
could be achieved in this country by di- 
vorcement. In the first place, I chal- 
lenge the statement that the trust busi- 
ness has been carried on more success- 
fully in any other country. Our record 
of progress in the United States, extend- 
ing for over a century, is one of which 
every trust man may well be proud. What 
other type of business in this country 
better withstood the terrific impact of 
the depression? In the second place, a 
system which may have proved satisfac- 
tory in one country may work entirely 
differently when adjusted to meet the 
laws and the customs and conditions 
which have formed the historical back- 
ground for the development of another 
country’s system. 
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Take Canada, for example, where com- 
mercial banking and the trust business 
function separately. Was this the result 
of any divorcement? Assuredly not—it 
is now as it was in the beginning. When 
confederation took place in Canada in 
1867, under the terms of the Act of Con- 
federation, the jurisdiction as to banks 
and banking was given to the Federal 
Parliament. On the other hand, the jur- 
isdiction as to property and civil rights 
was given to the provincial legislatures. 
Thus the line of demarcation was clearly 
defined at the very start, and from the 
time of the formation of Canada’s first 
trust company in 1882, trust companies 
have operated entirely under provincial 
law. 


In the United States we have national 
banks as well as state institutions per- 
forming trust functions, with the Board 
of Governors of the Federal Reserve Sys- 
tem exercising supervisory authority 
over such state banks as are members of 
the System. Even before the first trust 
company was organized in Canada, the 
trust business had become engrafted in 
our banking structure and is today an in- 
tegral part thereof. After all of these 
years, can this machinery be torn 
asunder and built into two separate ma- 
chines without great damage to its com- 
ponent parts? 


When the United States Government 
conferred upon national banks the power 
to engage in the trust business, a par- 
ental blessing was seemingly bestowed 
upon the affiliation of trust functions 
with commercial banking. Was this 
confidence misplaced? Surely not, if 
judged by the response of the public. 
National banks are administering today 
over $9,000,000,000 in personal trust as- 
sets alone. In the past nine years— 
which of course embraces the depression 
period—the volume of individual trust 
assets held by national banks has in- 
creased 903.34%, and the number of per- 
sonal trusts being administered has in- 
creased 462.36%. In presenting these 
figures to the American Bankers Asso- 
ciation last November, the Hon. J. F. T. 
O’Connor, Comptroller of the Currency, 
said: 
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“There is no more important func- 
tion exercised by our national banks 
than the administration of trust func- 
tions. Those who create trusts in the 
trust departments of our national banks 
repose in the officers the highest con- 
fidence that one person can place in 
another.*** When one contemplates 
the number of trusts, the amounts in- 
volved, and the increase in this par- 
ticular branch of business, one cannot 
but feel that a high compliment is im- 
plied to the integrity of those entrusted 
with what might be called nearly sacred 
powers.” 


Duplication of Facilities—Increased Costs 


It is conservatively estimated that 
there are over 4,000 trust departments 
now operating in the United States. Ex- 
cept for those few companies in the large 
centers which do trust work exclusively, 
the separation of these trust departments 
from their parent banks would play havoc 
with a business which throughout several 
generations has borne a fair name and an 
honorable reputation. 


It is somewhat bewildering to contem- 


plate the practical results of any such 


wholesale divorce proceedings. In the 
first place, let us consider what it means 
in the way of the duplication of present 
facilities. A trust department now has 
at its convenient disposal the bank’s 
vault, its auditing, collection, mailing 
and other departments, and its burglary, 
fire and other protection of various kinds. 
In the selection and purchase of securi- 
ties from its trust estates, it may make 
use of the bank’s own analysis and statis- 
tical department and the numerous finan- 
cial publications and services to be 
found there. It may call upon the bank- 
ing officers for business advice, and in 
the many cases where the trust depart- 
ment is handling the estate of a former 
banking customer, this advice is of ines- 
timable value. Take all of these facili- 
ties away from the trust department and 
duplicate them elsewhere in some other 
building or in other quarters which must 
of course be either purchased or leased, 
and you will require a substantial outlay 
of new capital to start with and greatly 
increased operating costs to carry on 
with. 
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Purchasing Power Preservation type of 

management for the trusts or investment 
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In the last analysis, who will bear this 
increased cost of operation? The pub- 
lic, of course. Additional responsibili- 
ties and the requirements of various gov- 
ernmental agencies have already added 
greatly to the expense of trust depart- 
ment operation, and the present low rates 
of compensation, often determined by 
statute and judicial custom and un- 
changed for many years, have been large- 
ly due to the banking facilities freely 
provided the trust departments. We are 
already confronted today with the prob- 
lem as to how we may continue to oper- 
ate profitably without greater rates of 
compensation. Add to this the increased 
cost of duplicating facilities and our 
problem would assume gigantic propor- 
tions. 

In 1933, over one thousand banks and 
trust companies replied to a communica- 
tion sent out by the Trust Division of 
the American Bankers Association. Of 
these one thousand banks and trust com- 
panies, nearly ninety-five per cent replied 
that their trust department earnings 
were not sufficient to maintain a separate 
institution. Of the remaining five per 
cent, nearly one-half stated that they did 
not believe that the necessary capital 
could be raised even if the estimated 
earnings seemed sufficient to support a 
separate institution. 


Intense Concentration the Inevitable Result 


A breakdown of those few institutions 
that felt that their trust departments 
could carry on separately reveals that 8% 
had a capital of $100,000 or less, 30% a 
capital of between $100,000 and $500,000, 
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and that the remaining 62% had a capi- 
tal in excess of $500,000. This would 
clearly indicate that only the trust de- 
partments of the largest banks could 
hope to survive divorcement. As more 
than four-fifths of the largest banks re- 
porting to the Trust Division stated that 
their trust departments could not oper- 
ate separately, it would seem that the 
mortality would be general and nation- 
wide. 

The report of the Comptroller of the 
Currency for the year preceding the one 
upon which the above figures are based 
bears out these figures to a striking de- 
gree. It shows among other things that 
only in cities of 500,000 population and 
over do the average earnings of trust de- 
partments of national banks begin to 
reach figures which even if the business 
could be retained by the trust depart- 
ment when separated, would warrant the 
operation of a new trust institution. This 
statement would not apply to all of the 
national banks whose trust earnings 
were included in the average figures of 
trust earnings, or to a few institutions 
located in the smaller cities. From the 
Comptroller’s figures, it appears that out 
of 1,774 national banks operating trust 
departments in 1932, probably more than 
1,600 would have insufficient earnings to 
justify a separate trust department and 
would be forced to liquidate their trust 
business. This gives us a percentage of 
90% as compared to the 95% indicated 
by the reply to the Trust Division’s com- 
munication. 


If we liquidate from 90 to 95% of the 
trust business of the country, corporate 
fiduciaryship will practically disappear in 
all but the large financial and banking 
centers. The first trust company in our 
country was organized more than a hun- 
dred years ago, and today there are trust 
departments of banks located in every 
state and in nearly every town of any 
size. The astonishing growth of the 
trust business could never have taken 
place unless there were a real public de- 
mand for corporate fiduciary service. Is 
there a different style of public demand 
now so insistent as to justify the cutting 
down of this business in its prime? I 
doubt it. 
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Legal Complexities of Forced Liquidation 


It is easy to speak of liquidating sev- 
eral thousand trust departments, but the 
difficulties involved are manifold. Ex- 
cept in those instances—and I think they 
would be small in number—where the 
commercial end of the bank would break 
off into a separate institution, legal pro- 
ceedings would have to be undertaken in 
respect to each and every trust now un- 
der administration. A fair estimate 
places the number of personal trusts cur- 
rently in the hands of corporate fiduciar- 
ies as being from three to four hundred 
thousand, and in the event of divorce- 
ment, the legal status of each of these 
trusts would become immediately in- 
volved. Unlike the ordinary assets of a 
bank or business, trust estates cannot be 
sold or transferred and delivered to a 
purchaser or other successor. Prof. 
Bogert, in his splendid new work on 
“Trusts and Trustees” (Vol. 3, Sec. 531), 
states the law as follows: 


“Upon the dissolution of a corporate trustee, 
either voluntary or on the expiration or forfeiture 
of its charter, the trust is not terminated. But 
the trustees, receivers or other officials appointed 
to wind up the affairs of the corporation have no 
authority to execute the trust. Instead, they should 
apply to the court for the appointment of a suc- 
cessor trustee, if the beneficiaries fail to do so. 
*** Upon the sale of the business of one cor- 
poration to another, it is even more clear that 
any trusts held by the purchaser are unaffected 
and that trusts held by the seller cannot pass. If 
dissolution of the seller follows the sale, the trust 
becomes vacant and a successor will be appointed 
by the chancery court. And the situation is not 
altered by the fact that the purchaser is organized 
merely for the purchase of the business as part 
of a reorganization plan.” 


Applying the above to our own predica- 
ment, there would be hundreds of thou- 
sands of cases in which equity or chan- 
cery proceedings would of necessity have 


to be instituted. Furthermore, it is 
doubtful whether the court would per- 
mit the corporate fiduciary to resign un- 
less and until a qualified successor could 
be found who would be ready and willing 
to take over the unprofitable as well as 
the profitable trusts. We all of us know 
how many small and burdensome trusts 
we are handling at a loss because of some 
close or personal relationship which has 
sprung from our banking and other ties. 
We also know that the courts have re- 
quested us to act as successor trustee in 
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many instances where the individual 
trustee has been removed and where we 
could not possibly be compensated for the 
time and trouble involved. And what of 
the numerous small trusts which the Vet- 
erans Administration of the United 
States Government has asked us to ad- 
minister for the benefit of shell-shocked 
and otherwise incompetent veterans, and 
which have been taken by us at a patrio- 
tic duty and at a financial loss? Who is 
going to take over all of these unprofit- 
able trusts? And if no one consents to 
serve, who will pay the expense of the 
carrying on of the remnants of a trust 
department which has nothing left but 
red ink? 


What Qualified Trustee Will Supercede? 


Let us assume, however, that a succes- 
sor trustee is.readily available for all of 
these trusts, and let us take three hun- 
dred thousand as the number of trusts 
now. under corporate fiduciary steward- 
ship, although the statistics indicate a 
considerably larger number. Let us 
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further assume that, as each trust is re- 
signed and a successor trustee is appoint- 
ed, the court costs, the counsel fees, and 
the expenses of the final judicial account- 
ing, including masters’ and auditors’ 
fees, will average $100 per trust—and 
this seems a fairly modest estimate. On 
this basis, the legal costs alone of the new 
set-up would run into some thirty mil- 
lions of dollars, all of which must be paid 
out of the trust estates. And what 
would these trust estates obtain in re- 
turn for this staggering expenditure? A 
new trustee, corporate or individual, un- 
familiar with the background of the 
trust, starting anew in the making of 
personal contacts with the beneficiaries, 
and handicapped by a lack of knowledge 
as to their preferences and prejudices. 
A good trust department is built up by 
hard work, careful attention to details, a 
broad technical knowledge and the dis- 
play of uniform courtesy to the beneficia- 
ries. The personal equation and the hu- 
man element are paramount, and there is 
no such magic inherent in the divorce- 
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ment of trust departments from banks as 
will suddenly produce in a successor trus- 
tee all of these qualifications so necessary 
for sound trusteeship. 


If a new institution is to be formed to 
take over the trust business of a bank, 
the first problem will be the raising of 
new capital. The careful investor will 
be inclined to investigate the earnings of 
the trust department which it is proposed 
to form into a new company. He will 
find that, where the trustee’s commis- 
sions are based upon the income received 
by the trusts, lower yields from new bond 
issues and the refunding of old issues 
have made a considerable dent in the de- 
partment’s earnings from the personal 
trust business. Another question will 
present itself to his mind:—Will the new 
company be able to secure all of the busi- 
ness of the old trust department? The 
enforced separation by legislative fiat 
will engender many unfounded suspicions 
in the minds of beneficiaries, and these 
beneficiaries must be heard in the ap- 
pointment of a new trustee. Some of 
them will undoubtedly feel that such 
drastic legislation must perforce have 
been due to something radically wrong 
in the old system, although they them- 
selves have suffered no injury. 

But assuming that the new company 
can hold all of the old business, what of 
the future? In the past, the most profit- 
able trust business has come through the 
customers of the banking department. 
There is nothing more natural than that 
customers of the bank, both men and wo- 
men, who have so frequently sought the 
advice of banking executives on business 
and financial matters, should entrust 
their estate affairs to their own banks. 
In the case of divorcement, the trust 
prospects of the future will be unaffil- 
iated with any bank, and the hunting 
season will be thrown wide open. Un- 
der the circumstances, I do not believe 
that I would relish being a good trust 
prospect. 


Where are Grounds for Drastic 
Legislative Action? 
But to retrace our steps from a con- 
sideration of the trust prospects of the 
new institutions to the beneficiaries of 
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the present ones, have the latter been 
violating any noticeable demand for a 
new set-up? If so, it has escaped my 
attention. Since the proposal was first 
advanced nearly four years ago, and in 
spite of the wide publicity it received at 
that time, no beneficiary in my own 
trust department has ever broached the 
subject or even made a casual inquiry as 
to what it was all about After all, if a 
beneficiary is dissatisfied with a trust de- 
partment because of its connection with 
a commercial bank, there is a simple 
remedy. If there is any real reason for 
his dissatisfaction, the beneficiary may 
have the bank removed as trustee by an 
equity court. On the other hand, even in 
the absence of a reasonable cause for dis- 
satisfaction, I do not believe that there is 
any corporate trustee which would wish 
to continue upon its duties if the bene- 
ficiaries were discounted. In the first 
place, any personal friction in a trust de- 
partment is anathema to its officials; in 
the second place, disgruntled beneficia- 
ries provide very poor publicity for the 
bank and, if the causes of misunder- 


standing cannot be promptly erased, the 
bank is very foolish not to resign the 
trust. 


Looking at the entire situation from 
the standpoint of the beneficiaries, just 
what is there that would seem to pro- 
vide reasonable grounds for divorce? 
Could there have been any test more se- 
vere than that imposed by the banking 
crisis of 1933, from which the trust busi- 
ness emerged with flying colors? I take 
pleasure in quoting from a letter recent- 
ly received from Mr. O’Connor, the 
Comptroller of Currency: “With refer- 
ence to national banks having trust de- 
partments which were placed in the 
hands of conservators following the 
bank holiday in 1933, and your inquiry 
whether figures are now available show- 
ing losses sustained by the beneficiaries 
on account of the banking crisis, I am 
pleased to report that as to all of such 
banks which have been completely liq- 
uidated no losses have been suffered by 
the beneficiaries of the trust estates be- 
ing administered thereby on account of 
funds awaiting investment or distribu- 
tion.” 
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Means of Present Protection 


As matters are today, there is even 
less excuse for any fear on the part of 
beneficiaries of losses of either principal 
or income because of the trust depart- 
ment’s connection with a bank. The 
trust securities themselves are now re- 
quired by the banking authorities to be 
kept absolutely separate and distinct 
from the bank’s own assets, just as is 
provided for in our own Statement of 
Principles. As to uninvested cash, we 
have already referred to the Federal law 
and to the Federal Reserve regulations 
which require that such cash be secured. 
As a practical matter, moreover, the 
trust department will be alert to see that 
its cash balances are invested as prompt- 
ly as possible. Where commissions are 
based upon the amount of income re- 
ceived, it is to the trust department’s 
selfish interest to have this money work- 
ing. If it is negligent in this regard, it 
not only faces the criticism of the bank 
examiners but the possibility of being 
legally surcharged in court for its fail- 
ure to invest within a reasonable time. 
Thus everything tends to cut down the 
“‘smount of such uninvested cash balances, 
which in a large majority of cases should 
be small enough to be covered by the in- 
surance features of the FDIC. Back 
this up with the additional protection af- 
forded by the deposit of securities and 
by state preference statutes, and it 
would seem that there has been reduced 
to an absolute minimum the danger of 
any loss to beneficiaries. 


What other relationships exist between 
a bank and its trust department which 
might concern the beneficiaries? Frank- 
ly, I do not know. But I do know that the 
Board of Governors of the Federal Re- 
serve System is throwing around the 
personal trust business every reasonable 
protection, and that if a trust depart- 
ment is operated in accordance with the 
new Regulation F, relating to trust pow- 
ers of national banks, and in accordance 
with our own Statement of Principles, 
beneficiaries need fear no evil. And if 
the beneficiaries are now amply protect- 
ed, and the bank’s depositors have no 
ground for complaint, then what price 
divorcement, with its severance of long- 
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standing ties, its elimination of corpor- 
ate trust service in many communities 
where it is most needed, its increased 
capital requirements, its removal of facil- 
ities now inexpensively provided, its in- 
creased expense of operation, its disloca- 
tion of long-trained personnel, its prox- 
imity to sound business advice, its neces- 
sity for cumbersome and costly legal pro- 
ceedings, and, in general, the confusion 
worst confounded that will follow in its 
trail! 

The answer does not seem to lie in 
drastic legislation. If the patient were 
really unwell, then such an operation as 
an amputation might possibly be advis- 
able. Let the Board of Governors of the 
Federal Reserve System continue to pre- 
scribe reasonable rules of health for the 
good of the trust business, and let all of 
us who are interested in its continued 
growth extend to them our sincere co- 
operation. Can any law be framed that 
would be as effective in throwing safe- 
guards around the trust business as our 
own self-imposed Statement of Princi- 
ples? 
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State Taxation of Trust Income 
Principles and Conflicts of Jurisdiction 


WALTER L. NOSSAMAN 
Trust Counsel, Security First National Bank of Los Angeles, Cal. 


LTHOUGH the first state income 

tax law, that of Wisconsin, was en- 
acted a quarter of a century ago, it is 
only in recent years that the movement 
thus initiated has gained full momentum. 
Today there are income tax laws in ef- 
fect in some thirty-three states. In 
others, taxation of income, though re- 
ceiving legislative sanction, has been ad- 
judged invalid on constitutional grounds. 
The further extension of this species of 
taxation, so that within a few years it 
will become universal or practically so, is 
a not unreasonable expectation. The 
problems which it presents are of inter- 
est and concern to trust men. 


Historical Development of Principles 


Because fundamentally state taxation 
of trust income is concerned with princi- 
ples affecting state taxation of income 
generally, it will be appropriate to refer 
to certain principles which have been es- 
tablished, or seem to be on their way to 
establishment through judicial decision, 
relating to this broader subject. The 
present discussion will deal primarily 
with questions of jurisdiction having 
more or less universal application. 


The first cases involving state taxation 
of income reached the Supreme Court of 
the United States in 1920, when a case 
originating in Oklahoma and one in New 
York were decided by the Court on the 
same day. In Shaffer v. Carter, the Okla- 
homa case, the right of that state to im- 
pose a tax on the income of a non-resi- 
dent derived from the ownership and 
operation of oil leases in Oklahoma, and 
from oil lands owned in fee in that state, 
was upheld, and the principle laid down 
that a state may levy a duty, not more 
onerous than those imposed upon its own 
residents, upon income accruing to non- 
residents from their property or busi- 
ness, or their occupations carried on 


within the state. The New York case, 
while recognizing these principles, held 
that the state might not validly discrim- 
inate against nonresidents in respect of 
exemptions, discrimination in this re- 
spect amounting to a denial to citizens 
of other states of privileges and immuni- 
ties enjoyed by citizens of New York in 
so far as exemptions are concerned. 
Later decisions of the Supreme Court 
have established the following proposi- 
tions, all of which have relevancy and 
importance in the development of an in- 
tegrated body of law relating to this sub- 
ject. In Lawrence v. State Tax Commis- 
sion, a case coming up from Mississippi, 
the court held that that state had power 
to tax income earned by one of its resi- 
dents through the construction of high- 
ways in Tennessee. This case shows 
that income derived by a resident from 
services performed and apparently aris- 
ing from a business conducted in a for- 
eign state is subject to taxation at the 
domicile. The court upholds the tax on 
the basis of the protection afforded the 
recipient of the income by the state of 
his domicile in his person, in his right to 
receive it and in its enjoyment. This 
principle would seem to go far toward 
ignoring the source of income and look- 
ing only at those rights and privileges 
which are protected by and originate un- 
der the law of the domicile. The inter- 
esting question arises: Would Tennessee 
have the right to tax the income of a 
Mississippi resident earned under these 
circumstances? If we look only at the 
doctrines announced in Shaffer v. Carter, 
it would seem that since the income orig- 
inated from a business conducted or ser- 
vices performed in Tennessee, the latter 
would have the right to tax such income, 
the tax being deemed roughly a compen- 
sation exacted by that state for the pro- 
tection afforded him by its laws in car- 
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rying on his business and by its courts in 
enforcing contract and other rights 
necessary to its successful pursuit. 


Devolutionary Rights and Domicile 


No longer than some seven years ago 
the problem thus presented would have 
been deemed almost transparently simple. 
Upon the doctrine laid down in Shaffer 
v. Carter and upon the basis of the law 
established in certain analogous cases, 
particularly those relating to the taxa- 
tion of inheritances, it might have been 
stated with considerable confidence that 
- Tennessee could tax in the case supposed, 
and that this right would exist irrespec- 
tive of any right on the part of Missis- 
sippi to tax the same income. It would 
require some temerity at the present time 
to give that opinion. Doubt arises be- 
cause of a series of cases beginning in 
1930 with Farmers Loan & Trust Com- 
pany v. Minnesota, Minnesota holding in 
principle that a state cannot tax the de- 
volution of intangible property of a non- 
resident, that being a right possessed 
and exercisable only by the domiciliary 
state. 


Later cases applying and extending 
this doctrine have confirmed the princi- 
ple first formulated in the Farmers Loan 
& Trust Company case to the effect that 
under the due process clause of the Four- 
teenth Amendment the states have no 
jurisdiction to tax where the exercise of 
that power would tend to disturb good 
relations existing between the states. The 
validity of this reasoning has been chal- 
lenged and it has met with only reluctant 
acquiescence on the part of a minority of 
the court itself. Applying purely prag- 
matic tests, the result seems desirable; 
and at any rate the doctrine seems at 
this moment to be established as a part 
of that body of judicial opinion, which 
through interpretation of the brief 
phrases of the Constitution, gives that 
instrument force and direction. 


What is Jurisdictional Limitation? 


Going back to the problem with which 
we started, namely, the respective rights 
of Tennessee and Mississippi to tax in- 
come derived from services performed or 
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business conducted in Tennessee by a 
Mississippi resident, may both states tax 
such income or is the right limited to 
but one of them? On the one hand, 
Tennessee might urge that only through 
the protection and security which its laws 
afforded was the work accomplished. On 
the other hand, Mississippi might con- 
tend that whatever contract Lawrence en- 
tered into in Tennessee for road con- 
struction created a chose in action in his 
favor, an intangible, which under the 
familiar fiction that movables follow the 
person, existed at his domicile and at no 
other place; and that the income derived 
from this chose was similarly localized 
for purposes of taxation. 


I shall be increasingly unable to con- 
ceal the fact that there is an impressive 
number of questions relating to this topic 
which I cannot answer. I have used 
Lawrence v. State Tax Commission as a 
convenient illustration showing a funda- 
mental problem, as yet unresolved, which 
meets us at the threshold of this inquiry. 
That problem is twofold: First: Is the 
right to tax income limited to but one 
jurisdiction? The Supreme Court has 
not so held but there are intimations 
which we cannot ignore that it may so 
hold. Second: If jurisdiction to tax in- 
come is limited to one state, to what ex- 
tent may a state levy income taxes upon 
income of nonresidents? 


It is easy to say, as many state statutes 
and numerous decisions do, that such in- 
come is taxable if it arises from a source 
within the state, but the difficulty is in 
determining what is a “source within the 
state.” Certain examples will illustrate 
more clearly than any abstract statement 
the nature of this problem. In Pierson 
v. Lynch, a New York case, it was held 
that rental received by a resident of 
New York from real property owned by 
her in Ohio is not subject to the New 
York income tax, the grounds stated be- 
ing that the tax on the income from real 
estate is the same as a tax on the real 
estate itself. After the statute had been 
amended so as expressly to include such 
income, the Court of Appeals, very re- 
cently, reached the opposite conclusion 
as to this point. 
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Situs of Property and Domicile of Seller 


Pierson v. Lynch further holds that 
profit realized by the New York resident 
on a sale of real estate located in Ohio is 
taxable, applying a doctrine formulated 
by the Supreme Court of the United 
States in Willeuts v. Bunn to the effect 
“that the tax upon profits made upon 
purchases and sales is an excise upon the 
result of the combination of several fac- 
tors, including capital investment and, 
quite generally, some measure of sagac- 
ity; the gain may be regarded as the crea- 
tion of capital, industry and skill.” In 
connection with the holding of Pierson v. 
Lynch upon this latter point, it is inter- 
esting to compare another case decided 
by the same court, People ex rel. Whitney 
v. Graves, where the court held that New 
York had jurisdiction to tax as income 
profits derived by a Massachusetts resi- 
dent arising upon the sale of an undivid- 
ed interest in a New York Stock Ex- 
change membership. There seems to be 
a possible conflict between these two de- 
cisions. Certainly a seat in the New 
York Stock Exchange is property of a 
less tangible quality than the real estate 
involved in Pierson v. Lynch but in the 
latter case it was held that profits from 
the sale of this real estate situated in a 
foreign jurisdiction were taxable to a 
New York resident because it was pre- 
sumably in New York that the “sagacity” 
whose employment resulted in a profit 
was exercised. 


It may be assumed that it was only by 
the exercise of a comparable sagacity 
that the Massachusetts resident in the 
Graves case converted his paper profit in 
his New York Stock Exchange seat into 
an actual one. The fact is that a mem- 
bership in the New York Stock Exchange 
has been held by the highest authority 
to be an intangible, from which it would 
seem to follow that it is localized at the 
owner’s domicile. Irrespective of this 
consideration, however, we have the ques- 
tion as to whether income, which through 
good luck or good judgment or both, a 
person derives by selling property advan- 
tageously, is taxable at the situs of the 
property or at the domicile of the seller. 
The New York courts seem to have an- 
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swered this both ways, though without 
consideration of the problem of possible 
conflict between taxing jurisdictions 


_which seems to be involved. Or the New 


York courts may have thought that the 
problem does not exist, and it is possible 
that in this view they may be correct, al- 
though I do not think so. 

No discussion of this topic would be 
entirely intelligible without reference to 
the doctrine of business situs. Tangibles 
permanently or for a definite time de- 
posited in a foreign jurisdiction, or in- 
tangibles when they become an integral 
part of foreign business, may acquire a 
situs separate from the owner’s domicile. 
That the recognition of this separateness 
may extend so far as to subject such 
property to local taxation at the situs is 
well settled. The later pronouncements 
of the Supreme Court have left this ques- 
tion open in so far as it may affect in- 
heritance taxation in respect of intangi- 
bles, but it seems probable that the court 
will recognize in such cases a severance 
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of actual from fictional situs. The tax- 
ability of income derived from intangi- 
bles belonging to a nonresident and held 
under such conditions as to give them a 
business situs in the taxing state would 
seem to be permissible under the rule laid 
down in Shaffer v. Carter, but views 
subsequently adopted by the Supreme 
Court in cases somewhat analogous sug- 
gest doubt as to how far the court may 
now be willing to go in these matters. 
This matter of business situs has a some- 
what close relationship to trusts. 


Application of Principles to Trust Income 


In the discussion preceding we have 
dealt with but two possible claimants to 
the right to tax, namely, the state of 
domicile on one hand, and on the other, 
the state where the services were per- 
formed or the property from which in- 
come is derived is situated. The trust 
‘situation is triangular. We have the 
trustee, the settlor and the beneficiary, 
all of whom may reside in different 
states. Assuming that the power to tax 
the trust income is to be limited to one 
jurisdiction, to which of these three pos- 
sible claimants is the right of taxation to 
be accorded? Manifestly, no answer ap- 
plicable under all situations and irrespec- 
tive of divergent conditions, can be 
made. The discussion may be roughly 
divided into two heads: 

First: The taxability of income re- 
ceived by a resident from a foreign trust 
or estate; and 

Second: The taxability of income re- 
ceived by a local trustee for the benefit 
of or paid to nonresident beneficiaries. 


Resident Beneficiary of Foreign Trust 

Taking up the first of these, the case 
of resident beneficiary and foreign trust, 
it is established that the resident bene- 
ficiary of a foreign trust cannot be taxed 
upon the corpus even though he may have 
the right to receive the corpus upon at- 
taining a certain age. May he be taxed 
by the state of his residence upon the in- 
come received from the trust? In 
Maguire v. Trefry, decided by the Sup- 
preme Court in 1920, this question was 
answered in the affirmative. The tax 
was imposed by Massachusetts upon in- 
come received by a Massachusetts resi- 
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dent from securities held for her benefit 
by a trustee under a trust created and 
administered in Pennsylvania, and the 
Supreme Court justified the levy upon 
the same basis that it later justified the 
levy by the state of residence in Lawrence 
v. State Tax Commission, namely, upon 
the basis of the protection afforded the 
recipient of the income by the govern- 
ment of the state of his residence, in his 
person, in his right to receive the income 
and in his enjoyment of it. There are 
other cases which recognize the right of 
the state of residence to tax income from 
foreign trusts. In the absence of other 
authority, the conclusion would seem 
fairly plain that in the typical case and 
apart from circumstances of an excep- 
tional nature, the state of the bene- 
ficiary’s domicile can tax the trust income 
which he receives. 

Doubt as to whether the foregoing 
states a conclusion wholly tenable at the 
present time is caused by certain expres- 
sions of the Supreme Court in Senior v. 
Braden, decided in 1935. In that case. 
the question involved was whether Ohio 
could levy a tax on certain types of in- 
vestments, that term being defined as in- 
cluding equitable interests in land, and 
rents and royalties divided into shares 
evidenced by transferable certificates. 
The tax, although at the rate of 5% of 
income yield, was really a property tax, 
but the feature referred to gives it a close 
resemblance to an income tax. The par- 
ticular investments involved were trans- 
ferable certificates evidencing a beneficial 
interest in seven trusts, each trust cov- 
ering one piece of property, some located 
within Ohio, some without. So far as 
the trusts owning the foreign real estate 
were concerned, the court treated the tax- 
payer as the beneficial owner of that real 
estate and held the tax invalid as amount- 
ing, in substance, to an attempt to tax 
property outside the jurisdiction. 

Accepting the theory that the interests 
involved were of such character as to 
constitute the beneficiaries the equitable 
owners of the trust res, and that there- 
fore the tax, being upon a res having a 
definite situs in a foreign jurisdiction, 
was not within Ohio’s competence to levy, 
the actual result raises no particular dif- 
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ficulty. Difficulty arises, however, -for 
another reason. Counsel for the state, 
evidently regarding the tax as being in 
effect an income tax, relied upon Maguire 
v. Trefry, and this case the court took 
pains to disapprove, placing it in a cate- 
gory with certain cases which had been 
overruled in Farmers Loan & Trust 
Company v. Minnesota. This expression, 
not apparently required for the decision 
of the issue actually before the court, is 
believed to be dictum. The facts in the 
Maguire and Senior cases were quite dif- 
ferent. In the Maguire case, the tax was 
unmistakably upon income, while that in 
the Senior case, though measured by in- 
come, was, in terms, a property tax. In 
the second place, the rights and interests 
of the beneficiary in the Senior case 
seem far more closely to approximate a 
proprietary interest in the subject mat- 
ter of the trust and not merely a right in 
personam against the trustee, than those 
presented by the Maguire case. Even if 
the tax involved is to be regarded as an 
income tax or so closely approximating 
an income tax as to render applicable the 
rules which apply to it, the decision 
means simply that a state cannot tax in- 
come received by a resident from for- 
eign real estate. 

Whether or not there is anything in 
the distinctions just suggested, it seems 
fairly clear from the expression in the 
Braden case that a majority of the 
court as now constituted is of the opin- 
ion that the court erred in the Maguire 
case in holding that a state can tax in- 
come received by a beneficiary from a 
foreign trust. Some support to this in- 
ference may be drawn from the further 
fact that Mr. Justice McReynolds, the 
sole dissenter in the Maguire case, wrote 
the majority opinion in the Braden case. 
If Massachusetts has no power to tax 
such income, then it may be assumed 
that since the power to tax presumably 
resides somewhere, Pennsylvania may 
exercise it. 


Taxation by Situs of Trust 


It would be rash to generalize that the 
right to tax trust income is limited to 
the state of the situs of the trust, but 
such may be the result foreshadowed by 
the Braden case. That the definite es- 
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tablishment of such a rule might have 
important practical consequences is ob- 
vious, since in such cases the tendency 
in creating trusts, other things being ap- 
proximately equal, will be to favor those 
states which have no income tax laws, 
or which, having such laws exempt 
trust income paid to nonresident bene- 
ficiaries. Some states, for example New 
York, Delaware and Minnesota, have 
wisely endeavored to meet this situation 
by expressly exempting from taxation 
trust income paid to nonresidents. In 
California, practically the same result 
has been reached by construction of the 
state statute on the part of the taxing 
authorities, limiting taxation of income 
paid to residents of other states to that 
derived from sources within the state, 
and this, in turn, is held -to:exclude in- 
come from intangibles held in trust, un- 
less the property is so used by the estate 
or trust as to acquire a business situs 
within this State. 

Other state statutes recognize the pos- 
sibility of cases arising where intangi- 
bles constituting the subject matter of 
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a trust may acquire a business situs 
within the state in such manner as to 
subject the income to taxation even as 
against nonresident beneficiaries. The 
authorities throw very little light upon 
the circumstances, if there are any, un- 
der which it may be said that trust prop- 
erty acquires a business situs in the state 
in which the trust is being administered. 
A recent Minnesota case, re Frank’s Es- 
tate, involved, not an income tax, but the 
right of Minnesota to tax at the death 
of a nonresident settlor the transfer of 
property held in Minnesota under a re- 
vocable trust. In holding the transfer 
not taxable in Minnesota, the court said 
it had no business situs there because it 
was not part of any local business con- 
ducted by the nonresidents in Minnesota. 
If the rule laid down by the Minnesota 
court is correct, there will be few cases 
where trust property will be held to have 
acquired a business situs at the place 
where the trust is being administered. 
Trusts can be imagined which might fill 
the rather strict requirements as to busi- 
ness situs laid down by the Minnesota 
court, but they would be exceptional, and 
rules applicable to them not of general 
application. 


In speaking of “nonresidents”, I have 
been using that term as meaning per- 
sons who do not reside within the taxing 
state, but within the United States. The 
Supreme Court has laid down a jurisdic- 
tional limitation upon the power of the 
states to tax, the principle that the exer- 
cise of this power must not tend to dis- 
turb the good relations existing between 
the states. Only when we are concerned 
with taxation by one state in competition 
with another do we encounter this lim- 
itation. Where a state is attempting to 
tax, not in competition with a sister 
state, but in competition with a foreign 
government, it would seem that in this 
latter case no burden is imposed upon 
the states under the Fourteenth Amend- 
ment to which the Federal Government 
is not itself subject under the Fifth 
Amendment, and that therefore when any 
of the historical requirements for juris- 
diction, namely, jurisdiction of the res 
or of the person, is present, the power 
may be exercised. So far as the Federal 
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Government is concerned, the Supreme 
Court has found it a sufficient circum- 
stance on which to predicate the right of 
the United States to levy an estate tax 
that the securities constituting the suc- 
cession involved were physically present 
within the United States without any 
element of business situs. Similarly, the 
Supreme Courts of California and of 
Washington have held the physical pres- 
ence within the state of intangibles be- 
longing to a decedent nonresident of the 
United States a sufficient basis for levy 
of inheritance taxes. If the conclusions 
reached by these courts are correct, it 
would seem to follow for all the more 
reason that where intangibles are in the 
custody of a resident trustee, the income 
from them may be taxed to a nonresident 
of the United States. 


Situs of Trust 


In speaking of the case of local resi- 
dent and foreign trustee, I have neces- 
sarily covered to some extent the converse 
situation, namely, the local trust and the 
nonresident beneficiary. There are au- 
thorities holding such income taxable by 
the jurisdiction in which the trust has its. 
situs. It is not always easy, however, to- 
fix the situs of a trust. For example, in 
Hutchins v. Commissioner, a Massachu- 
setts case, two trustees appointed under 
the will of a deceased New York resident 
were residents of Massachusetts. The 
will was probated in New York and the 
Massachusetts court held the situs of the 
trust to be in New York rather than 
Massachusetts, notwithstanding the resi- 
dence of the trustees in the latter state. 
The basis of the decision is that the trust 
was created in New York by decree of a 
New York court and that the trustees 
were accountable to that court. The 
Massachusetts court holds that by reason 
of these circumstances a “dominating 
law” had fixed the situs of the trust in 
the place where it was created and es- 
tablished and was being administered 
under court direction. In other cases the 
Massachusetts court has applied the gen- 
eral rule that taxability depends on place 
of residence of the trustee unless there 
are special circumstances, such as the 
Hutchins case exemplifies, giving the: 
trust a situs elsewhere. 
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Other courts have not gone so far as 
the Massachusetts court goes in holding 
that a testamentary trust necessarily has 
its situs for income tax purposes in the 
state where the trust is established. For 
example, the Wisconsin court has held 
that income derived from a trust created 
under the will of a Wisconsin resident, 
probated in Wisconsin and administered 
under the supervision of one of its courts, 
did not acquire a constructive situs in 
Wisconsin merely by virtue of these 
facts, where a resident of Maine was 
trustee and the life tenants and presump- 
tive remaindermen were all nonresidents 
of Wisconsin. In this case the Wiscon- 
sin court self-denyingly renounced juris- 
diction under facts substantially similar 
to those which the Massachusetts court, 
with equal self-denial, found sufficient to 
confer jurisdiction of a trust upon a sis- 
ter state whose courts had supervision 
of its administration. The only conclu- 
sion to be drawn from these somewhat 
divergent -views is that the extent to 
which the jurisdiction creating the trust 
reserves to itself control over the trust 
so as to give it an exclusive situs in that 
jurisdiction, is a question primarily for 
its courts to determine, and the result 
will not depend upon varying theories re- 
specting income tax laws but upon dif- 
ferent views concerning what degree of 
control or supervision is essential on the 
part of the law of the state creating the 


trust in order to constitute it the “dom- 
inating law’ to which other courts must 
or will defer in determining whether 
trust income is taxable where the trus- 
tees reside or where the trust is admin- 
istered. This question will not ordinar- 
ily arise unless the income is of such 
character that it would be taxable to the 
trustee and is not currently distributable 
to beneficiaries. 

Even where no dominating law has re- 
ferred the situs of the trust to another 
jurisdiction than that of the trustee’s 
residence, the right to tax income in the 
state of the trustee’s residence may be 
denied for the reason that the trust res 
is located outside the jurisdiction and the 
income therefore not derived from a 
source within it. This may serve to ex- 
plain Senior v. Braden in so far as that 
may be regarded as an income tax case. 
It is further illustrated by a Wisconsin 
case, where property of a corporation 
consisting of mines and lands in Michi- 
gan was transferred to trustees residing 
in Wisconsin, each stockholder of the cor- 
poration becoming a beneficiary of the 
trust and having the same interest in the 
trust as he had in the corporation. It 
was held that Wisconsin beneficiaries 
were not subject to Wisconsin income tax 
on account of rents received from the 
Michigan lands, the income in question 
being derived from property located and 
business transacted without the state. 
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Summarization 


The substance of what I have been 
saying may perhaps be summarized: 


First: The right to tax a resident upon : 
all income derived from services per- :« 


formed or business conducted anywhere_.- : 
foreign trust and payable to a resident 


seems to be established by Lawrence v. 
State Tax Commission, decided in 1932. 
In the Shaffer and other cases decided 
prior to that time, the right of the states 
to tax income from business carried on 
by nonresidents within their borders was, 
within certain limits at least, recognized. 
There is a necessary conflict between 
these principles unless we discard the 
premise that only one state can levy a 
tax upon the same income. This premise 
may be unfounded, but there are indica- 
tions that it is the basis upon which a 
majority of the Supreme Court is dis- 
posed to construct a theory applicable to 
the interrelations of states respecting in- 
come taxes. If the doctrine of limiting 
the right of taxation to one state pre- 
vails, there is a wide zone of activity as 
to which it is fairly debatable whether 
the state of the domicile or the state in 
which the activity is carried on can tax 
the income derived from it. 


Second: It is possible that income from 
foreign real estate or tangibles perman- 
ently located in a foreign jurisdiction is 
not taxable in the state of residence and 
that the right to tax such income is ex- 
clusively in the state of the situs. The 
same may apply to intangibles which 
have acquired a business situs separate 
from that of their owner. 


Third: So far as nonresidents are con- 
cerned, a state may tax income payable 
to them so long as it does not discrimin- 
ate against them in any way and limits 
taxation to income arising from sources 
within the state. As to what is a source 
within the state, it seems clear that land 
situated locally is such a source, but on 
the other hand it is probable that income 
from intangibles held locally in safekeep- 
ing or under such circumstances as not 
to constitute business situs, is not de- 
rived from a source within the state. 
This statement may require qualification 
where the nonresident owner is not a 
resident of the United States. 
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Fourth: As to income from a trust ad- 
ministered locally and payable to a non- 
resident, inferences seemingly deducible 
from Senior v. Braden indicate that such 
income is taxable at the situs of the trust. 


_ Fifth: Whether income derived from a 


beneficiary. is taxable in the state of the 
beneficiary’s residence, is, since the ap- 
parent disapproval of Maguire v. Trefry, 
open to question. If the Sphinx could 
speak and expound for us the exact 
meaning of Senior v. Braden, we would 
still have numerous problems to unravel. 
The answer in any given case may de- 
pend upon the terms of the particular 
trust. For example, there may be a dif- 
ference between the right of a state to 
tax income received by a resident from 
a trust established in a foreign state and 
revocable by him, and the case where the 
resident is a beneficiary of a foreign 
trust established by someone else for his 
benefit, as to which he has no power, or 
only a limited or deferred power, to take 
the corpus into his possession or control. 
The right of revocation or withdrawal is 
regarded in the Federal Tax Laws and in 
other departments of the law as the 
equivalent of ownership and it is entirely 
possible that this element may be ul- 
timately held to be a factor, as between 
conflicting claimants of the right to tax, 
in fixing the situs of a trust for this pur- 
pose. 


Expatriation of Residents 


One of the practical problems which 
every state enacting an income tax law 
has had to face at the outset is the ten- 
dency of certain persons to expatriate 
themselves, so to speak, in order to avoid 
payment of the tax. Death and taxes 
are associated together in a popular 
maxim as representing the utmost degree 
of inevitability. They have another 
feature in common in that people do not 
submit to either except with great reluc- 
tance and only after as long a postpone- 
ment as the circumstances will admit. I 
am told that in Oregon, the first of the 
Pacific Coast states to enact an income 
tax law, a number of people without busi- 
ness ties actually left the state but that 
a good many of them have returned. In 














California, considerable publicity was 
given last’ year to the withdrawal or 
threatened withdrawal of certain per- 
sons from the state. I am informed 
that in Massachusetts there is a consid- 
erable temptation for people to reside in 
Maine, Rhode Island or New Hampshire. 
The first two have no income tax laws and 
the rates in New Hampshire are lower 
than in Massachusetts. This gap many 
states have closed or attempted to close 
by imposing a tax on earnings from a 
business or profession carried on within 
the state, but there is some uncertainty 
as to the respective limits of jurisdiction 
between domicile and the place where the 
business is carried on in respect of tax- 
ing income from these sources. 

The answer to the problem of taxpay- 
ers shifting residence because of income 
taxes has already been found to a large 
extent. The problem will be completely 
solved when income taxes become univer- 
sal or nearly so. There is every indica- 
tion that the time is not far distant when 
persons to whom avoidance of income 
taxes is a major concern will have no 
place to go. At the present time there 
is one asylum, Florida, where the state 
constitution prohibits such levies. How- 
ever, when we consider the facility with 
which state constitutions are amended, 
disappointment may await those tempted 
to seek this or any other tax haven. 


I am not, of course, to be understood 
as extolling income taxes or contending 
that their universal extension is desir- 
able. The occasion does not require me 
either to point with pride or to deplore. 


Reciprocal Exemptions 


In the field of inheritance taxation 
many of the difficulties involved on ac- 
count of possible conflicting claims of dif- 
ferent states to tax the same succession 
were obviated by reciprocal agreements 
among the states providing, in substance, 
that the state of situs would exempt the 
succession to intangible property of non- 
residents in those cases where the state 
of residence accorded reciprocal exemp- 
tion in favor of the former state. Some 
two-thirds of the states had adopted 
statutes of this type, thus to a large ex- 
tent removing this possible ground of 
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discord between the states prior to 1930, 
when the Supreme Court accelerated the 
process by declaring, in effect, that the 
assumed necessity for these reciprocal 
statutes did not exist. There seems to 
be a field for similar legislation in connec- 
tion with state taxation of income, and 
in particular trust income. Statutes 
might be enacted providing for reciprocal 
exemption from taxation of trust income 
payable to nonresidents, excluding pos- 
sibly income from real estate or tangible 
personal property. As already stated, 
some states, for reasons of policy which 
seem to be extremely persuasive, have 
voluntarily accorded this exemption. It 
has been suggested that the reciprocal 
exemption from state income taxes of in- 
come from municipal securities would be 
desirable. There are doubtless other 
matters in connection with state taxation 
of income that might advantageously be 
made the basis of interstate agreement. 


Other Aspects 


Is the fact important as between two 
competing jurisdictions, that of the set- 
tlor’s residence and that of the trust 
situs, that the income is payable to him 
or that the trust is revocable? Suppose 
resident beneficiaries of a foreign trust 
or foreign beneficiaries of a local trust 
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have the right, absolute or qualified, to 
terminate it, what effect does that right 
have upon taxability of trust income? 
What species of or approach to equitable 
ownership in the beneficiaries of a for- 
eign trust would enable the state of their 
residence to ignore the trust for this pur- 
pose and treat the income from it as 
fully derived from a source within the 
state? May the state of the situs tax 
gains arising from the sale of real or 
tangible personal property, or has the 
state of the domicile the exclusive right 
to tax such income? If ordinarily the 
latter has that right, does the same rule 
apply in the case of intangibles having 
a foreign business situs? May a state, 
not having jurisdiction of the physical 
evidences of the incorporeal rights in- 
volved, tax income payable to nonresi- 
dents of the United States arising from 
stocks of local corporations or interest 
on obligations of local debtors, or from 
gains realized from a sale of this species 
of property? 

The solution of these problems and 
many others must await the slow process 
of judicial interpretation. It is charac- 
teristic of problems arising in this field 
that they are political in the large sense, 
and not susceptible of solution by the ap- 
plication of neat mathematical formulas. 


Mortgage Loans for Trust Investment 
Avoiding the Pitfalls Leading to Default 


A. HOLT ROUDEBUSH 
Vice President and Counsel, Mississippi Valley Trust Company, St. Louis, Mo. 


OOD fortune has come to trustees 

and their counsel within the last 
twelve months in the publication of the 
“Re-Statement of the Law of Trusts” by 
the American Law Institute, prepared 
under the leadership of Austin W. Scott 
of the Harvard Law School, and of the 
great work on “The Law of Trusts and 
Trustees” by George Gleason Bogert of 
the University of Chicago. Thus the 
whole field of trust law, by years of 
labor, has been re-examined and illum- 
inated afresh by their learning. 


From those high sources I take leave 
to quote some fresh statements of the 
general principles of the law of trust in- 
vestments. 


Legal Principles of Trust Investment 


“Where left to his own discretion 
and not controlled by the settlor, the 
court, or a statutory list, the trustee is 
required by equity to exercise the skill 
and prudence of a reasonably prudent 
man in making, keeping, and convert- 
ing trust investments. He is expected 
to display the same care and judgment 
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that would be shown by an ordinarily 
able business man in managing his own 
affairs for the purpose of accomplish- 
ing ends similar to those of the trust. 
*** No amount of honesty, good will, 
and conscientiousness will excuse a 
trustee from manifesting the degree of 
care required.” (Bogert, Section 612.) 

“The trustee does not use due care 
in making an investment unless he 
makes an investigation as to the safety 
of the investment and the probable in- 
come to be derived therefrom. Ordin- 
arily this involves securing information 
from sources on which prudent men in 
the community customarily rely. He 
may take into consideration advice 
given to him by *** others whom pru- 
dent men in the community regard as 
qualified to give advice, but he is not 
ordinarily justified in relying solely on 
such advice, but must exercise his own 
judgment. 

“The trustee is liable for a loss re- 
sulting from his failure to use the skill 
of a man of ordinary intelligence, al- 
though he may have exercised all the 
skill of which he was capable. On the 
other hand, if the trustee has a greater 
degree of skill than that of a man of 
ordinary intelligence, he is liable for a 
loss resulting from the failure to use 
such skill as he has. 

“If the trustee is a bank or trust 
company, it must use in selecting in- 
vestments the care and skill which the 
facilities which it has or should have 
render available, and it may properly 
be required to show that it has made a 
more thorough and complete investiga- 
tion than would ordinarily be expected 
from an individual trustee.***” 


“It should be the policy of a trustee so 
to invest the trust property as to pre- 
serve its values, while making it rea- 
sonably productive of income, rather 
than so to invest it as to jeopardize its 
preservation in the hope of increasing 
its value or increasing the income.” (Re- 
Statement, Section 227.) 


Mortgage Loans 

Government securities and mortgage 
loans on unincumbered real estate are 
the oldest authorized classes of invest- 
ments for trust funds. *** One genera- 
tion after another of chancellors and leg- 
islators has thus out of its experience 
borne testimony to succeeding genera- 
tions of the safety and fitness of mort- 
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gage loans for trust investments, and to- 


day they challenge comparison with 
every later-born rival for the investment 
of trust funds. On the other hand, for 
example, four states of this Union retain 
to this day in their fundamental law,— 
their constitutions,—an absolute prohibi- 
tion of the investment of trust funds in 
stocks or bonds of corporations. 

With reference to mortgage loans for 
trust investment this has been said: 


“Such an investment gives the trust 
the double safety of the financial re- 
sponsibility of the promisor and the 
capacity to sell the realty to realize the 
debt. The larger part of the useful 
real property in the country has been 
deemed to possess a permanence and 
solidity in value which is very desirable 
in fiduciaries. It cannot be stolen or 
easily destroyed. Insurance can bring 
protection against most of the dangers 
to which it is subject.” (Bogert, Sec. 
672.) 


Objection is sometimes made to mort- 
gages that there is no market for them. 
Mortgage loans are not made by trustees 
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with a view to marketing them or spec- 
ulating for a profit. They are made for 
security and conservation of trust funds 
until maturity or delivery to the bene- 
ficiaries. Furthermore, mortgages are 
not subject, like some other securities, 
to market fluctuations from “every wind 
that blows.” Their values are more 
stable and can be quite definitely deter- 
mined. If sale is necessary that value 


can usually be obtained. 


Mortgage Participations 


Participations in mortgages for in- 
vestment of trust funds are authorized 
by varying statutes in eight states (Cali- 
fornia, New Jersey, New York*, Oregon, 
Pennsylvania, Tennessee, Vermont, 
Washington), and in some of those states 
trustees are permitted “even to a lim- 
ited extent to purchase such securities 
from themselves individually under safe- 
guards specified in the statutes.” (Re- 
Statement, Sec. 227 J.) 

In states where such statutes do not 
exist the legality of mortgage participa- 
tions for trust investments has been 
much discussed, and even the high au- 
thorities already mentioned do not wholly 
agree on the matter. The Re-Statement 
says: “The mere fact that trust funds 
are combined with funds not held in 
trust or with funds of other trusts in 
making investments does not necessar- 
ily make the investments improper, pro- 
vided that the investments are in other 
respects proper.” (Sec. 227.) Bogert, 
on the other hand, after statement of 
the arguments for and against mortgage 
participations, concludes with this state- 
ment: “In states where there is no legis- 
lation, it is believed that the objections 
to such investments are so weighty that 
no trustee would be safe in investing in 
such certificates, without authority from 
the settlor, the court, or his cestuis. 
While there has been a distinct trend to- 
ward statutory validation of these con- 
venient investments, the evidence of 
common-law approval of them is not con- 
clusive.” (Sec. 676.) 

However, since the publication of 
those two works, the Supreme Judicial 


(*Until prohibited by Amendment to § 111 De- 
cedent Estate Law.) (1936) 
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Court of Massachusetts, where no statute 
as to participations exists, has thrown 
the weight of its great authority in 
favor of mortgage participations. 
(Springfield Safe Deposit and Trust 
Company vs. First Unitarian Society, de- 
cided February 27, 1936.) [62 Trust 
Companies 343, Mar. 1936.] 

The advantages of mortgage participa- 
tions for trust estates are especially evi- 
dent now among trust institutions on ac- 
count of the lack of mortgage loans suit- 
able for their needs. Participations in 
good short-term mortgage loans of large 
amounts would help meet those needs. It 
is unfortunate for all concerned that 
proper statutes authorizing mortgage 
participations have not been more gen- 
erally enacted. Every objection to such 
participations as investments for trust 
funds could be removed by a statute in 
proper form. 


Situs of Property 


Another legal phase of our subject is 
the question whether such loans can leg- 
ally be made on property in another 
state. Some of the objections to mort- 
gage loans being so made by a trustee 
have been thus stated: “The trustee is at 
a disadvantage in watching and enforc- 
ing such a mortgage. Foreign invest- 
ments consume more time and expense in 
their care. The courts do not like to. 
subject local cestuis to the laws of for- 
eign jurisdictions which may vary from 
the rules of the court fostering the 
trust.” (Bogert, Sec. 673.) To these 
objections might be added this one with 
special reference to corporate trustees: 
that if the mortgaged property in anoth- 
er state were foreclosed and bid in by 
the corporate trustee the question might 
arise in some states as to the right of a 
foreign corporate trustee to hold land 
therein. 

Eleven states limit mortgage loans of 
trust funds to property within their own 
borders. (Connecticut, Florida, In- 
diana, New York, North Dakota, Penn- 
sylvania, South Dakota, Tennessee, Vir- 
ginia, Washington, West Virginia.) Four 
states limit such loans to property with- 
in the borders of their own states or of 
adjoining states, (Idaho, Iowa, Oregon,. 
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Wisconsin) but one state (Iowa) limits 
loans to such other states to corporate 
mortgages. One state (Alabama) pro- 
vides for mortgage loans being made in 
other states only when beneficiaries of 
the trust are residing there. 


For the guidance of trustees in the 
majority of states where there is no 
statute on the subject Bogert says: “For- 
eign mortgages may be purchased in rare 
cases where there is special justifica- 
tion,” (Sec. 673), and the Re-Statement 
says: “Investments outside the State in 
which the trust is administered are not 
necessarily improper, although the fact 
that they are outside the State may be 
one element in determining whether the 
trustee is acting prudently” (Sec. 227k). 


National Banks’ Trust Investments in 
Mortgage Loans 

Considering that there are no available 
statistics as to trust investments of all 
trust institutions in this country, let us 
turn to national banks (including their 
branches) exercising trust powers, as to 
their holdings of trust assets, as shown 
in the reports of the Comptroller of the 
Currency. During the period for which 
statistics are available, namely for the 
four years June 30, 1931 to June 30, 
1935, the total trust investments of all 
classes held by national banks and their 
branches have increased steadily from 
$4,940,395,480 to $9,043,933,175. During 
the same period their real estate mort- 
gages have declined from 16.47 to 8.15 
per cent, whereas their real estate hold- 
ings for the two years June 30, 1933 to 
June 30, 1935, the only period shown, 
have increased from 7.71 per cent to 
8.03 per cent, or 0.32 per cent. Consid- 
ering that the average volume of trust 
assets in each individual trust held by 
national banks during the year ended 
June 30, 1935 was $71,322, it would ap- 
pear that on the average only $5,812.74 
of each individual trust is invested in 
mortgage loans. This doubtless is due 
to the scarcity of eligible loans and not 
to want of confidence in them. 


Answers to Questionnaire 


In answer to a questionnaire, forty- 
one institutions, national and state, lo- 
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cated in twenty-seven states, wherein 
probably sixty-five per cent of all trust 
investments of corporate trustees is held, 
courteously contributed, at the cost of a 
good deal of time and work, certain in- 
teresting and useful information for the 
preparation of this paper. 


Taking the average of all percentages 
furnished on the respective questions 
and summarizing the result, it appears 
that, of the whole dollar amount of all 
mortgage loans held in 1931, 27.83 per 
cent made default in one respect or an- 
other, and that, of the whole dollar 
amount of such defaulted loans, 49.81 per 
cent has been foreclosed; that, of the 
whole number of properties foreclosed 
by trust institutions, they as holders of 
the mortgages became purchasers at 
foreclosure of 99.21 per cent; that, of 
the whole number of properties bought 
by the trust institutions at foreclosure 
sale, 89.26 per cent have been rented for 
all or part of the time of holding; and 
that 25.80 per cent have been sold; that, 
of the whole dollar amount of foreclosed 
mortgage loans held in 1931, the percen- 
tage of loss, including the trust institu- 
tions’ own estimate of probable losses on 
properties taken over at foreclosure and 
still held by them, is 6.76 per cent; that 
the average percentage of appraised val- 
ue usually loaned is 50 per cent; that the 
shortest period for which loans are made 
is one year, which occurs only rarely and 
under special conditions; that the long- 
est period is ten years, which occurs only 
in eight institutions and not often in 
them; that three to five years is gener- 
ally the period of the loan; that, as to 
straight or amortized loans, practically 
all the institutions prefer amortized 
loans though some make straight loans 
where the percentage of the loan to the 
value is low; that the rate of interest 
asked ranges from 4 per cent on some 
exceptionally well secured loans up to 8 
per cent in one city, with a general aver- 
age of 5.25 per cent, the west coast and 
mountain states’ rates being somewhat 
higher than others. *** 


The greatly preponderant cause of loss 
has been general economic conditions, 
though stated in various answers as “un- 
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employment,” “loss of income of owner,” 
“decrease in value,” “reduction in in- 
come of property,” “no sale market,” 
“fear and loss of confidence in real es- 
tate, now disappearing,” “high taxes,” 
and “financial reverses.” 


Other causes of default, each stated 
once, are these: “completion of new com- 
mercial and residential buildings while 
absorption power was at low point,” 
“failure to require amortization,” “over- 
lending,” “speculation of owner in se- 
curities and over-extension in mortgaged 
real estate,” “obsolete improvements,” 
“undesirable location,” “extremely low 
prices of farm commodities,” “non-resi- 
dent owner,” “title in corporation with 
no other assets,” “poor management by 
owners,” “marital difficulties,” “sick- 
ness.” 


One interesting cause of default not 
found in the foregoing list is reported by 
the Home Owners Loan Corporation, 
namely, that, of its 5364 foreclosures up 
to May 31st of this year, 92.5 per cent 
were due to “wilfully delinquent borrow- 
(Mid-Continent Banker, August, 


ers.” 
1936.) 


Scarcity of Mortgage Loans 


According to answers to the question- 
naire, the present scarcity of mortgage 
loans, particularly home loans, suitable 
for trust estates is widespread and 
ranges in different sections of the coun- 
try from 25 per cent to “almost 100 per 
cent” of the needs of trust institutions, 
the average being 89.50 per cent. The 
cause of this scarcity is well known. “It 
is probable that the Home Owners Loan 
Corporation has a loan on one out of 
every ten or eleven non-farm homes in 
the United States.” (Real Estate An- 
alyst, June, 1936.) Other Government 
agencies are still making loans for such 
long terms, and on such authorized low 
margins of security, that trustees can- 
not compete with them. Insurance com- 
panies are making loans of more con- 
servative character but for such long 
terms that trust estates cannot compete 
with them. Trustees, investing other 
people’s money, answerable to them for 
the safety of the principal and for rea- 
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sonable income, and subject, therefore, 
to possible personal liability, are com- 
pelled, by law and by self-interest, to be 
the most cautious and conservative of 
all investors. As Government agencies 
retire from the loan field a free market 
will follow and an increase of eligible 
mortgages for trust funds. If mortgage 
loans ranging from $1000 to $7500 and 
suitable for trust estates could be pro- 
cured, the national banks alone, by 
bringing their holdings up from 8.15 per 
cent to, say, 20 per cent for purposes of 
diversification and increased income for 
their trust estates, would have at least a 
billion dollars now held in other invest- 
ments to convert into mortgages, so that 
it appears safe to estimate that double 
that amount of such loans could be so 
used by all the corporate trustees, nat- 
ional and state, of this country. 


Safeguards for Mortgage Loans 


Corporate trustees everywhere are re- 
ceiving insistent demands for more in- 
come from beneficiaries heretofore long 
accustomed to high returns from mort- 
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gage loans and other investments. Those 
demands are sometimes accompanied by 
suggestions of unsatisfactory types of 
mortgage loans and other investments of 
speculative character. The duty of the 
trustee to investigate before investing 
is obvious. The safety of the principal 
is the supreme law of trusteeship. Trus- 
tees must therefore not forget that the 
self-same court and legislative authori- 
ties, with only four exceptions mentioned 
later, which set the seal of their approval 
on land as security, have on the other 
hand consistently disapproved land it- 
self as an investment for trust funds. 
The reasons for the discrimination are 
obvious. The fact of the discrimination 
is significant. The clear implication is 
that the trustee shall exercise every such 
reasonable care and precaution in mak- 
ing loans and watching the security as 
to reduce to a minimum the risk that the 
trust funds so invested may have to be 
converted into land. Only in Georgia, 
Kentucky, Maine, and Pennsylvania may 
a trustee invest in land, and in three of 


those states only upon order of court. 

Let us then consider some of the safe- 
guards for investment of trust funds in 
mortgage loans, limiting ourselves for 
brevity to urban properties. 


The Borrower 


The borrower and his property are the 
security for your loan. He should be ap- 
praised as carefully as the property. You 
should obtain from reliable sources in- 
formation as to his background, expe- 
rience, occupation, character and reputa- 
tion, (both), habits, associates, age, 
health, marital status, family and other 
dependents, style of living, present and 
prospective income and estate and ability 
to discharge obligations, and his disposi- 
tions to discharge them. If the owner is a 
corporation you should have similar in- 
formation as to its principal officers re- 
sponsible for its management, and also 
as to the corporation itself on such of 
the foregoing details as are pertinent to 
it. Credit reports are cheap and will 
furnish you a great part of such informa- 
tion. The borrower should be the real 
owner and should put his credit behind 
the loan. Straw men and dummy cor- 
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porations as title holders would better 
not be dealt with at all. 

Lay all such information before your 
Committee. Composite judgment of 
trust-minded men of business ability and 
prudence is to be expected from a cor- 
porate trustee. Preserve your records 
of all your investigations of borrower 
and property, and even if your commit- 
tee’s verdict proves wrong and loss en- 
sues you are in stronger defensive posi- 
tion, provided you have appraised the 
property with equal care, and watched 
the investment carefully. If you first 
appraise the borrower correctly, you may 
conclude not to go further. 


The Property 


One answer to the questionnaire sug- 
gests that loans be made only in “sturdy 
cities.” That unique description is the 
briefest summary of the kind of places 
where loans should be made. 

Residential properties: 
dences occupied by owners. “Self pres- 
ervation is the first law of nature.” The 
second law might well be said to be home 
preservation. Family life, with all it 
means, and often family pride, are bound 
up with the home. Each member of the 
family is interested in keeping it. So 
long as a man occupies his home he can 
keep his head up; to lose it means to the 
average man to be “down and out.” These 
imponderables actually have weight. 

Avoid sections abandoned by home 
owners and given over to lodging houses, 
and boarding houses, sections where it 
appears likely that nuisances affecting 
comfort or desirability as homes may 
arise, unseasoned residence subdivisions, 
sections which appear to invite “infiltra- 
tion of inharmonious racial groups.’ 

Prefer sections which are distinctly 
residential and likely so to remain for 
the life of the loan, and where values will 
probably not decline during that period, 
where the character of the residences is 
medium or better, where there is rea- 
sonable conformity of type and value. 
Consider the matter of accessibility, of 
transportation, schools, and neighbor- 
hood convenience, building restrictions 
and how long they are to remain, zoning 
ordinances and the possibility of their 


Prefer resi- 
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amendment or repeal, trends toward 
other residence’ sections. Apartment 
house loans are usually too large for sin- 
gle trusts. Some of the suggestions 
heretofore made as to single residences 
have to be modified in application to 
flats and apartments. 

Other property: Some types of prop- 
erty should be avoided altogether— 
buildings erected for or particularly 
adapted to special uses, such as hotels, 
theatres, churches, schools, colleges, hos- 
pitals, mortuaries, crematories,—for all 
of which there is a very limited market 
for sale or rental and some of which are 
chiefly dependent on public favor or man- 
agement for success. Avoid as you 
would a plague mortgages on fractional 
interests. 

As to loans on business property, local- 
ity of course is of high importance. 
Downtown loans in larger cities are 
usually too large for trust estates. In 
“sturdy” small cities or progressive 
towns the downtown business buildings 
often afford good security. In larger 
cities outlying business sub-centers sur- 


rounded by apparently permanent resi- 
dential districts are attractive for mort- 


gage loans. The five and ten cent stores 
are usually good signs of good loan 
neighborhoods. They investigate thor- 
oughly before they locate, and they draw 
people to the neighborhood. Also, adapt- 
ability of the building to various types of 
business should be considered. The 
business carried on in the property 
should be one which the neighborhood 
needs and the surrounding territory can 
support. 

Whether on residential or business 
property, avoid loans on unimproved 
property, on buildings too good or too 
poor for their district, party wall build- 
ings, ancient and isolated buildings. 


The Loan 


The purpose for which the proceeds 
of the loan are to be used may give you 
more light on the borrower. Find out, 
if you can, what that purpose is. 

As to the amount of the loan, the mar- 
gin of. security is fixed by statute in 
twenty-three states. First considering 
residences, a loan of $25,000 is probably 
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rare except in cities where the largest es- 
tates are held. Many insurance compan- 
ies limit loans on residences to $15,000; 
trust institutions to $10,000. The size 
of the estate further limits trustees. As 
to loans on business property, the only 
limits would appear to be the require- 
ments of margin, the size of the estate 
and its need for loans, and the trustee’s 
best discretion. 

Generally speaking, amortization of 
the loan at five per cent annually plus 
charges should not exceed the fair rental 
value of the property. Mr. Richard M. 
Hurd, President, Lawyers Mortgage 
Company of New York, has said: “In the 
long run it is the net yield of rentals 
above expenses which forms the basis of 
the lending value of real estate.” (Trust 
Companies, February, 1931.) 

The matter of amortization is summed 
up thus by one answer to the question- 
naire: “The most important factor is to 
provide sufficiently rapid amortization to 
offset physical depreciation and obsol- 
escence due to change in building styles 
and changes in neighborhood. *** Be 
sure that when the loan falls due it will 
have been reduced to such an amount 
that the renewal will be attractive either 
to ourselves or to any other lending 
agency.” 


Valuation of the Property 


The valuation of the property is the 
keystone of the loan. It is not the opin- 
ion of buyer and seller to which we re- 
sort. Their opinion fixes the price of 
that particular property, and it is but 
one item of a multitude which contrib- 
ute to an appraiser’s opinion. Most ap- 
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praisals for corporate trustees are prob- 
ably made by one man, though statutes 
of three states (Connecticut, Indiana, 
Virginia) require two independent ap- 
praisers. The Federal Housing Admin- 
istration stipulates as qualifications for 
an appraiser: Five years appraisal work 
for lenders; five years of general real es- 
tate experience, reasonable knowledge of 
construction, high school education, repu- 
tation for sound and conservative judg- 
ment of values, and reputation for re- 
sisting outside influence on his valua- 
tion. 

In addition thereto, an appraiser 
should know the whole locality in which 
the property is situated, the general his- 
tory of real estate transactions therein, 
trends which are likely to affect that lo- 
cality, building construction, building 
costs, past and present, and trends affect- 
ing them, rental values, and assessed 
value and tax rate. 


Title and Other Legal Details 


One of the most important duties of 
the trustee in lending money is of course 
In the larger 


to obtain a sound title. 
cities many trustees buy title guaran- 
ties. Others rely upon certificates of well 
established title companies. If neither 
can be had in your city, you must of 
course have a reliable abstract and an 
attorney’s opinion thereon. 

Your form of mortgage should pro- 
vide, if the notes fall due serially, that 
notes of all maturities enjoy parity with 
each other, and should contain covenants 
to pay taxes and assessments, general and 
special, before they become delinquent 
and incur penalties, to keep all the build- 
ings then or thereafter on the premises 
in good repair, to prevent or remove 
promptly any mechanic’s liens; that upon 
actual or threatened demolition or re- 
moval of any of the improvements, or 
upon completed condemnation of any of 
the property for public use, the whole 
principal sum shall at the option of the 
holder at once become due and payable, 
and that any amounts awarded in con- 
demnation proceedings for taking the 
property shall be applied on the indebted- 
ness thereby secured; to keep the im- 
provements constantly and satisfactorily 
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insured, until the notes are all paid, 
against fire, lightning, windstorm, and 
against earthquakes, if the property be 
in any region where prudent men cus- 
tomarily insure their property against 
that risk; each in an amount satisfactory 
to you and in some solvent insurance 
company satisfactory to you; and to keep 
the policies therefor constantly assigned 
to and deposited with the mortgagee or 
trustee under the trust deed, for further 
securing the payment of the notes. 

Considering that during strikes and 
other public disturbances serious damage 
is sometimes maliciously done to build- 
ings, the question suggests itself as to 
whether the mortgage should provide 
that insurance may be required at the 
option of the mortgagee against such 
risk. No court decision on the subject 
has been found, but it would appear that 
the proper answer to the question may 
be suggested by ascertaining what other 
prudent business men are generally do- 
ing as to their own property under the 
circumstances. 

As to the mortgage notes, they should 
provide, unless violative of the provisions 
of your interest statute, an increased 
rate of interest after maturity. 

Your institution should carry insur- 
ance against forgery broad enough to in- 
clude the mortgage notes and the corpor- 
ate resolutions. A notary’s liability is 
limited. 


Watching the Security 


Inspect the property periodically as to 
its condition and urged upon the owner 
any definite needs for repair or preserva- 
tion, and if necessary remind him of his 
mortgage obligation in the matter. Send 
timely notice of the date and amount of 
payments to be made on principal, inter- 
est, and insurance, and of the dates for 
payment of taxes, and if payment be not 
made punctually the matter should re- 
ceive immediate attention and be fol- 
lowed closely. A firm and persistent 
policy in these matters will keep the own- 
er alive to his obligations, and may pre- 
vent his paying some insistent holder of 
a junior mortgage, or his indulging in 
some luxury that might wisely be post- 
poned, or speculation without regard to 
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his debt. Obtain credit reports yearly 
on the borrower or any new owner who 
has assumed the debt, and a memoran- 
dum from the title company or your law- 
yer as to what, if any, mechanic’s liens 
or special assessments are recorded 
against the property. Reports of this 
character reflect in some measure your 
debtor’s affairs and disposition toward 
his obligations. Keep check of condemna- 
tion proceedings of property for public 
use, and if the mortgaged property be 
affected follow up the matter to see that 
as to benefits assessed and damages 


awarded he gets what is justly due you 
both. 

If defaults persist despite your best ef- 
forts, remember that there are two 
strong incentives operating from differ- 
ent angles toward the same end,—you do 
not want the property, and the owner 
does not want to lose it. Make an earn- 
est effort to help the owner with his prob- 
lems, but keep him reminded that it is 
not your bank’s money which is in the 
loan, but other people’s money, and that 
some of them may be in as great need as 
he. 


Real Property Management 


Analyzing Real Estate to Meet Regulation F of the Federal 
Reserve Board 


R. M. ALTON 
Trust Officer, United States National Bank of Portland, Ore. 


HE recently published regulation F 

of the Board of Governors of the 
Federal Reserve System on the operation 
of trust departments requires, among 
other things, the appointment of an in- 
vestment committee from the officers and 
directors of the bank, whose duty it shall 
be to pass upon the purchase, sale and re- 
tention of securities; and further re- 
quires that this same committee shall re- 
view the assets held under the various 
trust accounts at least once in each 
twelve month period and determine 
whether or not these assets shall be re- 
tained or disposed of. Apparently the 
regulation is intended to place upon the 


board of directors the responsibility for 
the management of assets in trust port- 
folios. The Regulation further requires 
that a record be kept of the proceedings 
of this committee, which record shall be 
reviewed by an independent committee 
of the board of directors. 

The scope of this Regulation is not 
confined to securities, but if read care- 
fully, it logically follows that all assets 
shall be reviewed and passed upon by the 
committee. The committee, to intelli- 
gently pass upon assets of any kind, must 
be furnished with complete and accurate 
data as to the nature and type of the as- 
set being reviewed. In the case of 
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stocks and bonds of national interest a 
satisfactory analysis can be obtained 
from the various investment services and 
reporting companies; on those involving 
concerns of local interest only, banks, 
creditors and individual investigation 
will give an analysis on which the judg- 
ment of the committee can be based. Is 
it not fair to assume that courts passing 
upon the responsibility of a trustee will 
be largely governed in their findings by 
the record so established by the trustee, 
and that this record, so recorded, will be 
the best evidence of the trustee’s stew- 
ardship and the one upon which it must 
depend if claims for losses are filed? Is 
it also not logical to assume that if this 
record is established for securities it is 
of equal importance to establish such a 
record for the asset of real estate? 


Need of Recording Significant Data 


Reports of the comptroller indicate 
that a large percentage of the assets of 
trust departments are in real estate. 
Many of us employ a staff of highly com- 
petent statisticians and engineers to 
watch constantly the changing conditions 
in the securities entrusted to our care. 
Have we used the same caution and the 
same exactitude in the selection of our 
staff for the handling of our real estate? 
And have we established, as is now re- 
quired under Regulation F, a record upon 
which we can rely ten or fifteen years 
from now when hindsight will throw the 
light of careful scrutiny upon history 
rather than conjecture? 


It should be remembered too that the 
attitude of a beneficiary is entirely dif- 
ferent toward a stock or bond than it is 
toward a piece of real estate. A bene- 
ficiary is content to take the opinion of 
the public as reflected in the daily stock 
or bond quotation as to the value of such 
a security. However, he is different as 
to real estate that he can see. In this 
case he sets his own figure of its value, 
and, only in rare instances, can he be 
satisfactorily convinced that a lower 
value is justifiable. 

It is paramount therefore that we es- 
tablish as complete a record of our ac- 
tion toward real estate as we have estab- 
lished toward our. securities, and the 
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methods by which this may be done are 
probably as numerous as there are trust 
departments doing business. A satisfac- 
tory method of handling a piece of real 
estate might be outlined as it is consid- 
ered at the opening of the trust account. 
It should be listed along with the balance 
of the estate and when the general policy 
of estate management is established for 
the trust as a whole, the item of real es- 
tate should be considered for permanent 
retention or sale, or retention for a bet- 
ter market. In order to establish such a 


policy for the trust there should be a com- 
plete analysis of the parcel considered. 


Scope of the Analysis 


Just what an analysis of a piece of real 
estate should’-show again depends upon 
the trust department involved. To me 
it would seem that such an analysis 
should contain as much information as is 
necessary to give a complete and graphic 
picture of the item involved with such 
other data relative to traffic, zoning, 
trends of population and other outside in- 
fluences as will affect the future of the 
parcel. The first step is an analysis of 
the property filed with the report among 
the other items. This analysis should 
show the title to the property; not by 
hearsay but by an attorney’s opinion or 
title insurance. None can be expected 
to manage any asset without definite 
knowledge of the title or title limita- 
tions. Since real estate can be visual- 
ized, it is important in an analysis of it 
to have a picture taken, and, since the 
property is affected by its surroundings, 
pictures of adjacent properties or street 
scenes are likewise important. Having 
established the title and visualized the 
property, an analysis should then show 
the natural and mechanical factors af- 
fecting the property; such a discussion 
to include facility to conveniences that 
would favor or militate against the par- 
cel, and those trends of every kind that 
cannot be visualized, but the effect of 
which will eventually necessitate a deter- 
mination of the future of the parcel. 


Insurance Requirements 
Such an analysis should also determine 
the necessity for insurance coverage, *** 
beginning with fire insurance and run- 
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ning the full gamut of co-insurance, em- 
ployees’ liability, workmen’s compensa- 
tion and liability in all its branches. 

It is believed that charges made 
against a piece of property for insurance 
coverage should be justified by the analy- 
sis. The policy of covering every parcel 
of real estate in a trust department with 
liability insurance I do not believe can 
be justified on the ground of general 
practice, and where this is done it may 
be questioned as to whether the insur- 
ance is not carried more for the protec- 
tion of the trustee than the trust prop- 
erty. If insurance is carried primarily 
for the benefit of the trustee then the 
cost of it should be paid by the trustee 
and not the trust estate. As an exem- 
plification of the application of this prin- 
ciple—in the past where labor difficulties 
indicated the possibility of disturbances 
in areas in which we as trustees were 
holding property, we covered them with 
civil commotion insurance and charged 
the premiums against the properties in- 
volved. 

A proper analysis of a parcel of real 
estate should also indicate the physical 
condition of the property exactly, for the 
liability of the trustee to the remainder- 
man is determined by the condition of 
the property at the time the trusteeship 
is accepted. Hence it is important to 
the trustee to be able to fix definitely this 
condition, and, by requiring the proper 
maintenance reserves, insure to the re- 
mainderman that the property is in the 
same condition, reasonable wear and tear 
excepted. This principle has _ recently 
been given the attention of our Supreme 
Court (Oregon) in the case of Liberty v. 
Koerner. Here it was held that the trus- 
tee was charged with the money value of 
repairs which the trustee failed to make 
during the lifetime of the life tenant as 
against the remainderman. Such a 
claim could not have been successful had 
the life tenant set up proper mainten- 
ance reserves and expended them on the 
property, or had them in cash for the re- 
mainderman when the property was de- 
livered. 


Personal and Delegated Management 


An important feature of the analysis 
of the real estate parcel should be the es- 
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tablishment of a policy of management. 
This of course should be governed by 
and subservient to the general policy es- 
tablished for the management of the 
trust as a whole, but each separate par- 
cel, influenced as it is by local trends and 
factors, should be studied and its course 
mapped out by an individual policy or 
program. What this program should be 
may well be governed by a critical sur- 
vey of the alertness and the ability of the 
property management division of the 
trust department. It might seem that 
the trustee who delegates to a firm of 
property managers or real estate firm 
the duty and responsibility of aggres- 
sively managing its property, generally 
would be subjected to a pretty strict ac- 
counting by a court where its only exer- 
cise of judgment was the selection of a 
competent managing agent or a real es- 
tate office. Such a delegation of author- 
ity is not ordinarily anticipated by a 
trustor in the selection of his trustee. 
However, it would seem logical to use 
these services for particular pieces of 
property when and if the services of- 
fered would better suit the type and nat- 
ure of the property involved. But it 
should be remembered that such a dele- 
gation of authority is not a safeguard 
against responsibility, nor will it replace 
a property management division that is 
well informed, aggressive and alert to the 
varied and manifold factors affecting 
the handling of real estate. 


Value of Accuracy in Records 


It is my conviction that, with the ad- 
vent of Regulation F and its enforce- 
ment, the time has come when trust com- 
panies, called to account for their activi- 
ties, will find such a record an invaluable 
shield against extravagant claims; the 
use of which, however, will depend large- 
ly upon the care and accuracy with which 
the record is made. Such a record must 
contain—first, a clear, unequivocal state- 
ment of the problem, which, as to real 
estate, is a clear, concise and accurate 
analysis of the property; must show 
clearly those factors upon which a decis- 
ion can be based regarding sale, reten- 
tion, insurance, management and the host 
of other factors that make for a clear 
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presentation of the asset. The law does 
not require of a trustee that it be always 
correct in its decisions in the manage- 
ment of assets, but it is my unqualified 
belief that, with the introduction of Reg- 
ulation F, the law will require the trus- 
tee to be correct as to its facts, which, if 
correct, will place the responsibility for 
poor decisions on those who have been 
misled in their conclusions by improper 
facts. With unimpeccable facts upon 
which to base decisions, and a property 
management division as alert, aggressive 
and active as are most analytical divis- 
ions, real estate will never be the difficult 


Trust Rulings of Federal 
Reserve Board 


Record of Litigation 


In answer to an inquiry, the Federal 
Reserve Board has ruled that, under Reg- 
ulation F, section 7, subsection (b), banks 
are required to keep full records of only 
those litigations over the administration 
of a trust which involve alleged negli- 
gence or misconduct of the bank. Of 
course, the Board expects that a bank 
will keep records of all its litigation so 
that it may properly discharge its duties 
as a fiduciary. 


—_—_—__—9 
Investment Restriction 


The Federal Reserve Board has ruled 
that, under Regulation F, section 11, sub- 
section (a), investment of trust funds by 
a national bank in obligations executed 
by an officer of the bank as a receiver 
appointed by a Federal court is prohibited. 
The Board feels that the interest of the bank 
official is of such a character as might af- 
fect his judgment in the investment of 
trust funds. 


a 
Pledge of Collateral 


The question has come up before the 
Board of Governors of the Federal Re- 
serve System as to whether, under Regu- 
lation F, section 9, subsection (b), cer- 
tain specified collateral must be pledged 
with the trust department if the latter 
deposits, agency, escrow, receivership or 
custodianship funds, in the commercial 
department. The Board has declined to 
set up any well-defined rule as to what 
are “fiduciary” funds within the meaning 
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and expensive asset it has sometimes 
proven in the past. 

Consideration of these matters seems 
increasingly important in times like the 
present when money rates are low and 
real property values are beginning to 
look much less frozen than at any time in 
the past five years. With building in- 
creasing, with rents increasing, and with 
taxes mounting, it might be well for us 
all to review in the light of present con- 
ditions our real estate assets; marking 
them up if need be, making sales if we 
care to, but in any event backing up our 
action by a rational analysis. 


of the section, but refers to an old rule 
of the Board that funds received by a 
bank in its commercial or fiduciary busi- 
ness fall into one category or another ac- 
cording to the circumstances of each case. 
If such a fiduciary relationship exists, 
then security is required, otherwise not. 


0 


Trust Data in Federal Reserve 
Report 


In 1933, with the approval of the Board 
of Governors, Federal Reserve agents em- 
ployed examiners who were qualified to 
examine trust departments. The scope of 
these examinations has considerably broad- 
ened since that time with especial em- 
phasis being placed upon the policies and 
practices of State member banks in the 
investment of trust funds and the dis- 
charge of their fiduciary obligations. In- 
crease in the activities of these trust ex- 
aminers has also been due to the exercise 
of one or more trust powers by 30 addi- 
tional national banks in 1935, under au- 
thority granted by the Board, although 
15 such banks surrendered their powers. 
Other banks were given restricted trust 
powers varying with the facts and circum- 
stances of each case. As a result of these 
increases there were as of Dec. 31, 1935, 
1936 national banks exercising trust pow- 
ers of which 13 were acting under re- 
stricted powers only. The report includes 
a table of fiduciary powers exercised by 
national banks, classified according to 
scope. 


The ultimate result of shielding men 
from the effects of folly is to fill the 
world with fools——Herbert Spencer. 
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Molding Public Opinion 
National Stature of the Trust Relations Problem 


PAUL P. PULLEN 
Chicago Title & Trust Company, Chicago 


T was not until 1900 that trust adver- 

tising or publicity was mentioned in 
any of the trust division proceedings. In 
that year a paper was read before the 
convention at Richmond by R. L. Cramp- 
ton of the Northern Trust Company of 
Chicago, in which he said: “It may 
even be advantageous as an education to 
use reading matter in the news columns, 
in order that the public may come to 
know and fully appreciate the functions 
of trust companies”—which statement, I 
think, marks Mr. Crampton as a pioneer 
in trust publicity matters and proves 
that he lived somewhat ahead of his time. 

The commercial bankers had the idea 
of molding public opinion considerably 
earlier than did we in the trust field. In 
fact the subject came up at the very first 
meeting, when the American Bankers As- 
sociation was organized, in 1875, when 
it was resolved “That it is the sense of 
this convention that free-trade in money 
is the interest of the business community, 
and fully as important to the borrowers 
as to the lender. Therefore, Resolved, 
That a committee of three be appointed 
to report at a future convention the best 
methods for impressing this sentiment 
upon the intelligence of the country.” 

In other words, they proposed to repeal 
all usury laws and make the people like 
it. Apparently the committee, indivi- 
dually and collectively, was appalled at 
the enormity of their assignment, for as 
nearly as I could check the committee 
not only failed to render any report but 
the three members never showed up at 
another convention. 


The Public Relations Triad 


Public relations, the term usually given 
to the efforts made to influence public 
opinion, embrace three elements or 
methods: first—group contacts; second— 
publicity; third—advertising. 


Group contacts, of course, constitute 
getting dates with and providing speak- 
ers for service clubs (Rotary, Lions, 
Kiwanis, etc.) women’s clubs, trade as- 
sociation (Chamber of Commerce, im- 
provement associations, local merchants 
associations, etc.) professional and tech- 
nical groups (lawyers, life insurance un- 
derwriters, etc.) schools and colleges, 
churches, and in fact any social or 
economic group where personal contact 
is possible. It is not difficult to secure 
these speaking dates. Most of us have 
tried it and have been fairly successful. 
But it takes organization and, instead 
of being left to the individual institution, 
it should be undertaken or planned and 
supervised as a group or an association, 
to insure the greatest efficiency. 

Publicity includes any printed word in 
any type of publication—newspaper, 
magazine, book or trade journal—with 
any degree of circulation, large or small. 
Here, again, most of us are doing some- 
thing individually in the way of organ- 
ized publicity, and the Committee on 
Trust Information of the Trust Division 
has done a great deal toward organizing 
trust publicity on a national and regional 
basis. To my mind this phase of public 
relations is vastly more important to us 
in the molding of public opinion than 
either group contacts or advertising, 
first, because the reader audience so far 
outnumbers any possible group with 
which we could have personal contact and 
second, because people will read and be- 
lieve items which appear in the news col- 
umns of papers while they will, to some 
extent, skip over advertisements, or, if 
they do read them, will discount the 
statements on the ground of self interest. 

The third phase of public relations is 
advertising. So much has been and is 
being said and written on trust advertis- 
ing that I shall refer to it only to call 
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your attention to the tremendous im- 
provement which has taken place since 
the days when we ran a card in the news- 
papers which admitted that we were will- 
ing, under certain favorable conditions, 
to act as executor, trustee, administrator 
with the will annexed, fiduciary agent for 
corporations and municipalities, conser- 
vator for the estates of incompetents, 
guardian for minor wards and infants. 
I question whether the man on the street 
—the public, whose opinion we are trying 
to shape—could define a single word of 
that jargon. We might just as well have 
published the card in Sanskrit for all the 
response it could possibly have had. For- 
tunately, we have come a long way from 
that type of advertising—and the farther 
the better. 


What Has Happened to Lawyer and Life 
Underwriter Relations? 


Thus far, in speaking of public rela- 
tions, I have had reference to the general 
public. There are two groups, however, 
that, while they cannot be said to consti- 
tute the “public,” are of such great im- 
portance to the trust business in making 
or unmaking favorable public opinion 
that they merit special consideration. I 
refer to lawyers and life insurance un- 
derwriters. 

I am sure you will all agree that both 
individually and collectively trust men 
throughout the country have gone to 
great lengths to establish and maintain 
harmonious relations with both groups. 
The Trust Division, most state associa- 
tions of trust men, and the local corporate 
fiduciaries associations have special com- 
mittees on cooperation with these two 
important groups. Apparently every- 
thing is going along smoothly when sud- 
denly we get a real jolt, first from one 


and then the other, that makes me won-. 


der how effective our public relations 
work really is. I cite only the latest ad- 
verse developments in each case. 

On August 26th of this year the fol- 
lowing resolution was introduced before 
the American Bar Association in session 
at Boston: ‘Resolved, That the state leg- 
islation committee prepare direct legis- 
lation which shall make it unlawful for 
any corporation, voluntary association, 
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bank, trust company, title company or 
title insurance company to advertise that 
it may act as executor, administrator, 
guardian, committee or trustee.” 

The second item: in January of this 
year the counsel of the New York State 
Life Underwriters Association, in an ad- 
dress before the members of the New 
York chapter of Certified Life Under- 
writers took occasion to tell the members, 
presumably that they might pass the in- 
formation on to the insurance public, 
why the insurance settlement option is 
preferable to the life insurance trust. 
Some of the reasons given are so full of 
mis-statements and of bias that I want 
to read them to you to illustrate just 
what we have to combat. 


Examples of Erroneous Propaganda 


Statement—“The settlement option is 
far simpler, consisting of but one clause 
while a well drawn trust agreement 
would consist of 20 to 30 different 
clauses.” 

Answer—tThe speaker makes no men- 
tion of the hundreds of clauses appearing 
in small print which constitute the aver- 
age life insurance contract and which are 
much more voluminous than any life in- 
surance trust agreement I have ever 
seen. 

Statement—“The life insurance com- 
pany is the debtor of the assured or 
beneficiary and is liable for payment of 
installments just as much as for death 
claims, while the trust stands on its own 
bottom and the trust company is not even 
responsible for thefts by its employees 
unless expressly provided in the agree- 
ments.” 

Answer—A completely misleading 
statement of course. The trust relation- 
ship is much stronger than the relation- 
ship of debtor and creditor and the trus- 
tee must exercise a great deal more dis- 
cretion and judgment than the average 
debtor to a creditor. The fact that a 
trust company would not be responsible 
for the theft of securities from a trust 
on the part of one of its employees is, of 
course, absolutely unthinkable. 

Statement—“The insurance company 
acts alone while the trust company may 
act in conjunction with other trustees.” 
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Answer—If this is any argument 
against a trust in favor of settlement 
options I am very much mistaken. 

Statement—“The supposed advantages 
of flexibility in the trust fund can not 
be taken too much for granted, as trust 
companies are quite likely to say ‘no’ 
blindly when there is a question of in- 
vading the principal for an emergency 
need.” 

Answer—This is a deliberate mis- 
statement having no foundation in ascer- 
tainable facts and is merely an expres- 
sion of opinion from one who is mani- 
festly biased. 

Statement—“While judgment cred- 
itors in a trust fund can garnishee up to 
10 percent of the income on any income 
above that which is not necessary for the 
beneficiary’s support insurance laws give 
complete protection against creditor’s 
claims. If a son, for example, is to get 
the principal of a trust after his mother 
has had the income from it during her 
lifetime, the son’s creditors may sell out 
his right to receive the principal and he 
will receive nothing.” 

Answer—Apparently the _  speaker’s 
great knowledge of trusts does not in- 
clude such a thing as a _ spendthrift 
clause. It is my firm opinion that the 
time has come, if in fact it did not al- 
ways exist, to answer such obvious mis- 
statements with solid facts. *** 


A National Enterprise 


There are two channels through which 
we who are engaged in the trust business 
can and do work in molding public opin- 
ion for trust institutions. One is 
through the efforts of our individual in- 
stitutions and the other is through our 
trade associations. In this latter aspect 
We are particularly well organized. 
Headed by the parent association—the 
Trust Division of the American Bankers 
Association—we have the country divid- 
ed into regional groups for geographical 
convenience. Then there are 63 local 
trust organizations, including 28 trust 
divisions and committees of state bank- 
ers associations and 35 state, county and 
city associations. Making up these var- 
ious associations are 2853 trust institu- 
tions located in 1684 communities. 
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The matter of molding public opinion 
should be considered as a nation-wide 
job to be handled on a national scale by 
the national association itself. 


The New Profession of Publicity 


In the first place, public relations is a 
business separate and apart from the 
trust business. It cannot be handled sat- 
isfactorily as a side line by the manager 
of the real estate department. If that 
man is a good real estate operator he will 
probably have a type of mind diametric- 
ally opposed to that of a public relations 
counsel. In some institutions, where the 
board of directors, or the top man of the 
organization is willing and qualified to 
accept entire responsibility for the mat- 
ter, public relations can be handled en- 
tirely within the organization. 

Edward L. Bernays, writing in the 
magazine “Today”, described the public 
relations counsel thus: 


“Contrary to popular belief, the 
counsel on public -relations that. has 
arisen as a specialist to aid the indus-. 
trialist in meeting his problems has 
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little to do with newspapers. He does 
not employ the mimeograph. He does 
not paint people blue, black, white or 
just gray. He has nothing to do with 
short-stuffing.* ** 

“The new professional, on the other 
hand, deals with an entirely different 
problem. He is the interpreter of the 
public to his client, as well as of his 
client to the public. His concern is 
not with the media of dissemination 
alone. His concern is to modify the 
events, the circumstances, the policies 
of his client to conform to the public 
interest, just as a lawyer advises the 
client to conform to the law.*** 


A Successful Conception of the 
Responsibility 

Occasionally you find a business insti- 
tution, or a whole industry, that has a 
man at the head who has a complete un- 
derstanding of the importance and the 
workings of public relations, who under- 
stands what the public wants and how 
it feels, and who has the courage and the 
judgment to meet these wants. 

Perhaps the most spectacular perform- 
ance in public relations history is that 
of the Standard Oil Companies. Just re- 
cently, Walter C. Teagle, president of the 
Standard Oil Company of New Jersey, 
consented to discuss the subject of that 
company’s policies and methods of shap- 
ing public opinion for Business Week.*** 

Question—What Standard Oil activi- 
ties are part of its public relations work 
(its company magazine, road maps, state- 
ment to stockholders, attractive service 
stations, etc.) ? 

Answer—Your question is much more 
comprehensive than is indicated between 
the parentheses. In a broad sense the 
answer is “all activities.” Specifically, 
we try to view every question as an 
equilateral triangle. One side of this 
triangle is the public’s interest, the oth- 
er the employees’, and the third the stock- 
holders’. 

Question—Do you believe in institu- 
tional publicity either by your company 
or by the American Petroleum Institute 
and if so, how much would you be in- 
clined to spend for that as against pro- 
duct advertising? 

Answer—We believe in institutional 
publicity in the abstract, but it is dif- 
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ficult to particularize on such a genera) 
question. Sometimes institutional ad- 
vertising is the most effective way of sell- 
ing the products. The test might be the 
importance and news or educational value 
of the message. Where institutional 
copy builds confidence in the advertiser 
it is an effective way of increasing sales 
of the products. Our expenditures for 
institutional advertising have been rel- 
atively small although some efforts made 
in that direction are still, after many 
years, producing for us. Where the en- 
tire industry is affected, an association 
of its members offers the only effective 
means of appealing for public support. 


A Job for the Executive 


The field of trust business in the ag- 
gregate is tremendous; it is not local—it 
is nation-wide. And your problem of 
molding public opinion is nation-wide. 
As an organization—an industry, if you 
will—we can, and it seems to me we 
should, command the best to be had. 


[The author continues with an in- | 


stance of the many corporations which 
have come to appreciate the signficance 
of a public relations department only 
after bitter contention within the or- 
ganization. The amount which this 
corporation was willing to expend was 
ridiculously low, especially in view of 
the existing ill-will it had engendered 
in the public mind, and citing in con- 
trast, those who “would rather pay 
some lawyer $100,000 to get them out 
of jail than a competent man $10,- 
000 to keep them out.” The fallacy 
that a newspaper man can be obtained 
at a small salary and qualified for the 
task, is magnified when it is realized 
that the time has come to recognize 
the public interest with which corpora- 
tion practice is today invested.] 


The Waste in Over-Localization 


Let me point out the amount of lost 
motion that results if all of us, in various 
parts of the country are trying to do the 
job locally. To be sure there are local 
situations which can only be handled lo- 
cally, but, after all, isn’t our job as a 
whole to see that more and more people 
throughout the entire country understand 
and use trust service? That they ap- 
point us in increasing numbers as execu- 
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tor, as trustee under wills, living trusts 
and life insurance trusts, as agent, as 
conservator and as guardian, whether 
they live in Maine or in California, in 
Florida or in North Dakota. 

In 1935 in Cook County there were 
probated 374 estates with an approximate 
value in excess of $25,000 each, and cer- 
tainly those were worthy of our atten- 
tion. Of these, 56 were intestate es- 
tates, and of the 56 administrators 55 
were individuals and one was a bank. Of 
the 318 estates in that value bracket 
which were represented by wills, 263 
named individuals and only 55 named cor- 
porate fiduciaries. There is where your 
competition lies. And to just that extent 
have we failed in properly molding public 
opinion. Admittedly, the services of a 
corporate fiduciary may not have been in- 
dicated in all of these estates, due to fam- 
ily conditions out of the ordinary. But 
you and I know that in the majority of 
instances a trust company can serve a 
large estate better than an individual 
can. And yet we failed last year to con- 


vince 318 out of 374 people of property 


that a corporate executor is desirable. 
Why? We don’t know. But it is some- 
thing we should make haste to find out 
and to remedy. And I suspect that those 
Cook County figures are representative 
of the country as a whole. 


Coordination to Promote Mutual 
Interests 

Now the adverse publicity attending a 
suit based on malfeasance or an error of 
judgment against a trust institution in 
New York or Paducah or Des Moines 
has its repercussions in Chicago and 
Oshkosh and Tulsa. A resolution against 
corporate executorship passed by the 
American Bar Association in Boston may 
affect directly the lawyer-trust company 
situation in Kansas. And a tirade 
against life insurance trusts delivered in 
New York may spoil a trust in the mak- 
ing in Wisconsin. 

Well, whose job is it to mold the 
public opinion of the entire country so 
that such unpleasant situations shall not 
occur? Not mine, individually. Not 
yours, individually. But the job of all 
of us collectively, acting together through 
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the organization which already exists: 
The Trust Division of the American 
Bankers Association. 

I do not mean to infer that we should 
give up our individual advertising, but 
rather that we should strengthen and co- 
ordinate it with the planned advertising 
of the national committee on trust adver- 
tising. 

I should like very much to see another 
national publicity campaign for trust 
companies such as the Committee on 
Publicity conducted during the years 
1921, 1922 and 1923 in weekly and month- 
ly magazines of national circulation. To 
my mind that was a marvelous feat of 
public education, engineered by the com- 
mittee and supported and paid for by 
some 600 individual trust institutions. It 
gave the nation’s trust business an im- 
petus which was felt for many years af- 
ter. Over 10,000 requests for printed 
matter were received at headquarters 
during the first two years of the cam- 
paign from individuals in all parts of the 
country and thousands of direct requests 
for information were received by the 
trust institutions themselves. It was es- 
timated at the time that the campaign 
reached 20,000,000 people, or practically 
one out of every five of the population. 

Perhaps, in the light of present cir- 
cumstances, when there is so much sharp- 
shooting at capitalism in any form, when 
the public is uncertain which way to turn 
in a financial way, we should go even 
farther in the next publicity campaign 
and make it include the whole field of 
public relations, even engaging public re- 
lations counsel for that purpose. 









TRUST COMPANIES 





CITIZENS 


NATIONAL TRUST & SAVINGS BANK 
of LOS ANGELES 






Established 1890 








MEMBER FEDERAL RESERVE SYSTEM 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


— ee 


ADMINISTRATIONS and 


co-trusteeships in the Los 










Angeles area—an increasing 





need of Eastern institutions 






—are invited by the Trust 






Department of this Bank. 





Head Office: Spring Street, at Fifth 
LOS ANGELES 






CONVENIENTLY LOCATED BRANCHES THROUGHOUT THE CITY 














Social Security Through the Corporate Fiduciaries 
Supplementing Pensions of Higher Salary Class by Retirement Trusts 


JOSEPH W. WHITE 
Trust Officer, Mercantile-Commerce Bank and Trust Company, St. Louis, Mo. 


PEAKERS point out that industry 
S sets apart ample reserves to replace 
aging machinery, equipment and build- 
ings; but that the wasting of man power, 
the most vital cog in any production pro- 
gram has been ignored. *** It is not my 
purpose to discuss the weaknesses of the 
Social Security Act or the legislation 
along similar lines in various states, but 
to tell you what the Corporate Fidu- 
ciaries can accomplish to further that 
phase of the Social Security movement 
involving pensions to workers on retire- 
ment. 

The ability to adopt new forms of trust 
service to meet the needs of society has 
been outstanding in the record of trust 
institutions since they began to gain 
prominence about 1900. So marked was 
their success in administering estates 
that their services were extended to the 
living through the “living trust” and the 
“agency plan”, under which millions of 
dollars of wealth are now being held and 
managed. Today, this type of service is 
probably the largest proportion of the 
business of trust institutions. About 
1920 when it became so apparent that 
vast sums representing the proceeds of 
life insurance were quickly spent or im- 
providently invested by beneficiaries, the 
“life insurance trust” was developed, 
which was followed soon by the “business 
insurance trust.” These trusts are now 
considered indispensable. They furnish 
a means of liquidating increasing death 
taxes, and of building a unified and com- 
plete estate plan combining the indepen- 
dent estate, the insurance estate and the 
business estate. 


Supplementary Value of Trust Services 


Trust institutions are now confronted 
with another national problem—The So- 
cial Security Program. For some time a 
committee of the Trust Division of the 


American Bankers Association, of which 
I am a member, has been making a care- 
ful study of the subject, feeling that the 
Corporate Fiduciaries can render valu- 
able service in this field for the following 
reasons: 

(1) The Government’s program is in- 
adequate to properly provide for the 
present generation of middle-aged work- 
ers of average salary. The Social Se- 
curity Act states that the maximum sal- 
ary on which the old age pension shall 
be based is $3,000. per annum; the maxi- 
mum pension any person may receive is 
$85. per month. However, a man who 
will be sixty years of age in 1937, who 
at present is earning $100. per month, 
will receive only $17.50 per month upon 
retirement at age 65. A person of the 
same age at present earning $250. per 
month will receive on retirement at 65 
a pension of $25. per month for life. The 
only persons who will be entitled to re- 
ceive $85. per month, would be those who 
will have earned $3,000. or more per an- 
num each year for about forty-three 
years from January 1, 1937. It becomes 
practically impossible, therefore, for any 
individual to receive the maximum pen- 
sion, since he must start not later than 
the age of twenty-two direct from college 
into a $3,000. per year job and must 
never fail to earn that amount in any 
given year thereafter until he is 65. 
Thus, some provision should be made by 
corporations to supplement the Act for 
that class of workers who will receive 
nominal pensions. 

L. G. Hanmer, Manager of the Pen- 
sion Department of Johnson and Hig- 
gins, of San Francisco, believes that 
many corporations might be interested 
in creating a supplemental plan to pro- 
vide pensions for lower salaried employ- 
ees based on services rendered prior to 
1937. He told me that in an actual case 
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he had under consideration he found that 
employees whose average age is 35 had 
rendered an average of 9% years of back 
service and that employees whose aver- 
age age is 50 had rendered 19% years 
of back service. In this case I under- 
stand that the supplementary plan award- 
ed $1. per $1,000. salary earned by exist- 
ing employees up to 1937. Under a plan 
of this kind the cost of the grant may be 
funded by the employer alone or by the 
employees on a co-operative basis. The 
result of the plan would be to give em- 
ployees with an average salary of $150. 
‘per month and 9% years of back services 
on arriving at pension age, the normal 
government pension of $54. per month 
supplemented with the private pension 
of $16.60, making a total of $70. per 
month, which would be reasonably ade- 
quate for an individual in that salary 
class. Correspondingly, an employee in 
the same salary class whose present age 
is 50, with 19% years of back service, 
would receive $35. per month under the 
government plan and $35. per month un- 
der the private plan, so that he likewise 
would receive a total pension of $70. per 
month for equivalent services rendered. 
This illustrates how corporations, by re- 
taining experienced actuaries, can sup- 
plement the government plan by private 
arrangements to correct the inequalities 
existing under the Social Security Act. 


Other Considerations 


(2) Since the pension is to be based 
on a maximum salary of $3,000. annually, 
officers and employees of corporations 
who receive in excess of this amount will 
have no reserves set aside to establish 
pensions for them on that portion of 
their salaries in excess of $3,000. per an- 
num. It is reasonable to assume that 
when corporations give consideration to 
the limited pension provided for in the 
Security Act, they will be disposed at the 
same time to provide supplemental pen- 
sions for their higher-salaried officers 
and employees, who, as a matter of fact, 
are responsible for the success and pro- 
gress of any business. Officers and em- 
ployees of corporations after they become 
educated to the pension idea, undoubtedly 
would be interested in setting apart a 
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portion of their salaries under a plan to 
supplement the Government pension, if 
the corporations by which they are em- 
ployed would be willing to contribute to 
a trust for that purpose. 


(3) The Government may abandon 
this field. After reading the debates in 
Congress on the whole Social Security 
Plan and the discussions in the press, one 
is led to the conclusion that many feel 
the Government should not have under- 
taken this scheme, and that the Act may 
share the fate of the N.R.A. and the 
A.A.A. when tested in the Courts. There 
also is a strong possibility that a future 
Congress will remove the Government 
from the pension field. If the Govern- 
ment should be forced or should conclude 
to permit industry to arrange its own 
plans for the superannuated, there would 
arise a vast new field for trust service. 


Agencies Available to Handle this 
Program 

(1) The Government Plan under a law 
that provides small payments for those 
who are now past middle age with no 
provision for pensions on incomes in ex- 
cess of $3,000. per year; a plan that con- 
templates a tremendous reserve which 
may well prove to be a political football 
in the future. 


(2) The Insurance Companies—Some 
companies are not interested in this type 
of business, taking the position that a re- 
tirement or pension plan is not an insur- 
ance risk. On the other hand, those 
companies which are willing to assume 
this character of contract seem inclined 
to place a limit on the amounts they will 
accept. An article in the Wall Street 
Journal of November 23, 1935, reported 
that because of low interest rates pre- 
vailing today and because of large cash 
surpluses insurance companies would 
probably limit the amount of this type of 
business; that it is understood the 
Aetna Life had offered to take not more 
than one million dollars of Standard Oil 
pension funds. 


(3) The Corporation Private Plan— 
This plan on the whole has not proven 
successful, principally because most 
corporation officials do not have the expe- 
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rience and are not qualified to handle 
trusts. The same article in the Wall 
Street Journal stated that the General 
Electric Company would terminate its 
unemployment compensation plan, and 
that many other firms carrying their own 
pension funds are seriously considering 
transferring to private insurance car- 
riers; that many companies not properly 
equipped which have attempted to handle 
their own pension plans have found the 
results far from satisfactory. 


The Trust Institution Plan 


In this confused situation the trust in- 
stitutions present the following definite 
program for the establishment and ad- 
ministration of Pension Trusts. A trust 
institution is selected by the corporation 
adopting the plan to act as trustee in or- 
der that the funds set apart may be ir- 
revocably removed from the assets of the 
corporation. The officer of the trust in- 
stitution is consulted in regard to the 
duties and responsibilities to be assumed 
by the trustee. The trust agreement is 
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prepared by the attorney for the corpora- 
tion, setting forth the terms and provi- 
sions of the trust. These trusts differ 
radically from the “Group Annuity Con- 
tract” of insurance companies. Under 
the Group Annuity Contract each em- 
ployee becomes the theoretical owner of 
an ultimate annuity which his company 
is purchasing for him on the installment 
plan; for example, in the case of a 
corporation with two thousand employees 
there would be two thousand separate ac- 
counts. To illustrate this I quote from 
L. G. Hanmer: 


“Out of an employment situation in 
which 2,000 lives may be involved, there 
may be from 3,000 to 5,000 severances 
during the period in which the surviv- 
ors of the original group—perhaps a 
total of 300—arrive at pension age and 
become annuitants under the insured 
plan. With each such severance the 


net shrinkage would amount to from 
10% to 20%, depending upon the pe- 
riod of service preceding the severance 
in each case, and this shrinkage, as ap- 
plied to some 5,000 individuals, repre- 
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a a substantial, if not a predictable, 
oss. 

“‘Where pension reserves are trusted 
with a corporate trustee, no such 
shrinkages may be anticipated, no vast 
multiplicity of individual accounts need 
be maintained; all that is required is 
that ultimately, and over a period of 30 
or 40 years, a total of some 300 or 
350 annuities may be purchased from 
the fund, and the sufficiency of the 
fund be contemplated by competent 
actuaries from time to time with due 
regard to such annuities as may need 
to be purchased over some reasonable 
future period.” . 
Thus, under a pension trust with a 

trust institution there are no designated 
beneficiaries but the fund is arranged on 
a sound actuarial basis for that unascer- 
tained three hundred who remain with 
the corporation and survive until they re- 
spectively attain retirement age. As 
each employee reaches that age the cor- 
poration certifies. to the trustee the name 
of the employee and his interest in the 
fund. The trustee thereupon withdraws 
this amount from the fund and purchases 
from a designated insurance company an 
annuity contract in favor of the retiring 
employee. This employee then receives 
his annuity for the balance of his life 
from the insurance company. 


How the Fund Would Operate 


Employees would not contribute to a 
fund of this character and they would 
have no vested interest therein, it being 
irrevocably set apart by the corporation 
with the power reserved to designate the 
ultimate beneficiaries. If a corporation 
plan calls for contributions by employees, 
a separate trust would have to be created, 
giving the employees an interest therein 
which would be returned in the event 
they left the corporation, or died. 

The trust institution as trustee man- 
ages the fund, invests the deposits made 
from time to time, and likewise the in- 
come, except in the States which have 
laws against accumulation. In those 
States the income would be paid to the 
corporation and the corporation would 
then increase the monthly deposits by the 
amount of income paid each year to the 
corporation from the fund. 
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These trusts vest little discretionary 
power in the trustee, except in respect 
to investments. The corporation, guided 
by its actuary and attorney, determines 
whether these powers shall be broad or 
limited. Under the corporate pension 
trust, however, the savings effected are 
so substantial that a corporation can well 
afford to limit the investments to the 
highest type securities; for example, the 
trustee may be authorized to purchase 
only government bonds, high grade muni- 
cipal bonds and real estate loans. 


A corporation might prefer to use a 
corporate pension trust for its entire re- 
tirement program, making the payments 
from the trust to retired employees dur- 
ing their lives instead of purchasing an- 
nuity contracts from an insurance com- 
pany. The actuary would compute the 
reserves to be set aside annually. As 
employees reach retirement age the trus- 
tee, upon direction from the corporation, 
would deposit to a special account at pe- 
riodic intervals the sums necessary to 
make the monthly payments to the pen- 


sioners; the corporation would issue the 


checks to the retired employees. The 
trust agreement should provide that 
there would be no responsibility on the 
trustee in any way for the sufficiency of 
the fund. However, it seems that the 
purchase of annuity contracts for retired 
employees from insurance companies is 
preferable in most cases to the plan of 
using a trust for the complete retirement 
program. 


The Machinery 


No new department will be required to 
administer these trusts. A modern well 
equipped trust department can absorb 
this business without disturbance to its 
routine. Pension trusts should not be 
difficult to handle, as all deposits would 
be in cash, and there would not be the 
complications frequently attending the 
administration of estates. The main 
problem is the actuarial work. After the 
actuary has computed the reserves to be 
set aside and the agreement is prepared, 
the administration of a pension trust 
would be no different than the ordinary 
living trust. 
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Pension trusts are exempt from in- 
come tax under Section 165 of the law. 
If a corporation should arrange a pen- 
sion plan with an insurance company, of 
course the insurance company would be 
required to pay taxes of various kinds, 
including premium taxes in various 
States. I understand that in California 
a movement is on foot to increase the 
premium tax from 2%% to 4%. It 
should be very evident that a corporate 
fiduciary in this day of low interest rates 
administering a tax exempt trust should 
show a better return with equivalent 
funds than an insurance company after 
paying the various taxes to which it is 
subject. 


Accrued Liability 


Actuaries estimate that a sound pen- 
sion arrangement to supplement the gov- 
ernment law should provide a pension 
from 50c to $1. per month for life for 
each $1,000. worth of service that the 
individual may have rendered to the cor- 
“poration, with a maximum limit for 
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higher salaried executives. One of the 
greatest deterrents to the establishment 
of pension funds in the past has been the 
subject of “accrued liabilities’, repre- 
senting pension liability based on service 
rendered prior to the adoption of the 
plan. Usually, when a corporation gives 
consideration to a pension plan it is after 
it has been in business for twenty-five 
or thirty years, and at that time there 
are numerous employees who have been 
with the company for that period. Shall 
the company recognize these past years 
of service? If so, then the company 
must at the inception of the pension plan 
set aside in cash the reserves which 
would have been accumulated had the 
pension plan been initiated at the organ- 
ization of the company or make arrange- 
ments to liquidate this accrued liability 
in the future. It is estimated that this 
element of accrued liability in the case 
of most corporations is the equivalent to 
from 75% to 100% of a year’s payroll. 
This amount, of course, would be sub- 
stantially reduced under a Pension Trust 
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to supplement the government pension, 
if effect were given to the subsidy grant- 
ed to individuals in the older age groups 
under the Social Security Act. 

Under the trust institution plan, if a 
corporation wishes to provide for ac- 
crued liability, the actuary will calculate 
the amount thereof and this can be con- 
tributed over a ten or twenty year pe- 
riod. This arrangement can also be 
made under a group annuity contract 
with an insurance company, but it is my 
understanding that under the insurance 
company contract the payments to be 
made on the accrued liability cover all 
the members of a present employment 
group; no allowance is made for sever- 
ances because of death or other causes 
until they actually occur. Under a corpo- 
rate pension trust the actuary would 
take into consideration in determining 
the accrued liability at the time the trust 
is created, the degree of federal subsidy 
under the Social Security Act and also a 
substantial discount resulting from an- 
ticipated severances and mortality, so 
that the accrued liability to be amortized 
by a corporation under a corporate pen- 
sion trust would be substantially lower 
than under a group annuity contract 
with an insurance company. Because 
of the elasticity of this plan, once the 
amount is estimated the corporation may 
make contributions to the trust of sub- 
stantial amounts in prosperous years, 
omitting the deposits in years of small 
profits. Of course, it is not necessary 
that the accrued liability feature be 
made a part of the pension plan. 

Differences Between Insurance Company 
and Corporate Fiduciary Plans 

One of the great advantages of the 
corporate fiduciary pension plan is its 
elasticity. An annuity contract with an 
insurance company is rigid, and the 
corporation is required to make definite 
and fixed payments in accordance with 
the contract year in and year out. A 
corporation might even be compelled to 
abandon its pension plan entirely if busi- 
ness conditions prevented the contin- 
uance of the payments provided by the 
contract. Under the trust institution 
plan, while the corporation would en- 


TRUST COMPANIES 





deavor to make regular monthly deposits 
to the trust, it would be possible in years 
of poor business to reduce the deposits 
and to restore them out of improved 
earnings in subsequent years, provided, 
of course, that there would be sufficient 
funds in the trust to purchase annuities 
from time to time as employees reach re- 
tirement age. 


Again there is a vast difference be- 
tween a death loss and a pension loss. 
The former may occur today, tomorrow, 
or fifty years hence while the latter can 
be determined actuarially. It is like 
comparing a fire to the gradual depre- 
ciation of a building—you insure the 
former but set up a reserve for the lat- 
ter. Why then incur the expense of set- 
ting up a reserve for each employee as 
required under the group annuity con- 
tract of an insurance company, when it 
has been determined by actuarial compu- 
tations that, because of severances for 
various causes, only about one individual 
in seven out of the average employment 
situation, remains with the company and 
becomes an annuitant? 


When an insurance company handles a 
retirement plan, it makes a contract with 
the corporation adopting the plan to pay 
each employee upon retirement, a fixed 
sum for the rest of his life. It is appar- 
ent that an insurance company, entering 
into an agreement to make definite pay- 
ments so far into the future, must be 
very sure that the business does not re- 
sult in loss, and, consequently, must add 
a load for its protection. This is a 
sound business practice for insurance 
companies to follow, but of course adds 
greatly to the cost for a corporation 
adopting the plan. 


The Prospects for Development 


What business is available for trust 
institutions in this field? 

(1) Corporations which have expe- 
rienced the difficulties of handling pri- 
vate pension plans would be interested in 
transferring these funds to trust insti- 
tutions. 

(2) Pension. trusts to supplement the 
Government Social Security Program. 
As the pension idea becomes better estab- 
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lished many corporations would be in- 
terested in some of the following plans: 


A. To make adequate provision for 
the higher salaried officers and em- 
ployees who contribute so largely 
to the success of the business. 

To provide pensions for employees 
past middle age, who will receive 
very small payments from the gov- 
ernment. 

To retire employees before 65. 

To provide a means of conferring 
greater benefits on industrious, 
efficient and reliable workers on 
retirement, because the Govern- 
ment Plan cannot recognize faith- 
ful, conscientious services. 


(3) Should the government abandon 
the pension field, I feel that corporations 
almost universally would concern them- 
selves with the establishment of reason- 
able human depreciation reserves. 

(4) Corporations organized and oper- 
ated exclusively for religious, charitable, 
scientific, literary or educational pur- 
poses are excluded from the provisions 
of the Social Security Act. As all offi- 
cers and employees of these corporations 
will receive no benefits under the Act, 
many of these organizations will arrange 
private pension plans for their officers 
and employees. You will say that most 
of these institutions are fortunate to be 
able to meet their operating expenses 
and that they have no surpluses to create 
pension trusts. This is true, but how 
can these institutions hope to maintain 
a competent personnel, if employees in 
all other fields of endeavor are assured 
of old age pensions? One large charit- 
able organization, considering a pension 
trust with my institution, proposes to 
circularize its benefactors suggesting 
that they leave bequests by will, to be 
added to the proposed pension trust. 

I trust the day will come when leaders 
of industry and labor will realize the fu- 
tility of quarrels and strikes with the 
attending terrific losses they entail; that 
there will come to them a conception 
that they are partners in a joint venture. 
Then a portion of the joint profits would 
go to the stockholders by way of divi- 
dends, and another portion would be set 
apart for the workers to protect them in 
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cases of sickness, to alleviate distress in 
periods of unemployment, and to provide 
old age pensions. What better instru- 
mentality could be selected to accumulate 
these funds than the Corporate Fiduciary 
under a broad, elastic agreement? 

These facts I believe demonstrate that 
there is a present and prospective field 
for substantial profits in Pension Trusts. 

I quote in part from a letter from the 
Industrial Relations Counselors, Inc.: 
“Because of the recent increase in the 
premiums charged for group annuities 
we have been inclined to advise trusteed 
administration to companies having a 
sufficient number of employees to assure 
an adequate spread of risk.” 

These outstanding men are convinced 
that the Corporate Fiduciary is the in- 
strumentality best equipped by training 
and experience to handle the Pension pro- 
gram. Let us give to this altruistic 
movement the full measure of our expe- 
rience and knowledge of trust adminis- 
tration, that the toilers of the land may 
be assured of security in old age. 


(Editor’s Note: At the conclusion of his 
address, Mr. White calls attention to the 
pension trust agreement proposed for con- 
sideration as a model form where the 
corporation alone makes contributions and 
retains full power of disposition, and in- 
vites suggestions and criticisms of the fi- 
duciary plan, particularly the extent of 
trustee’s investment powers.) 


New A. I. B. Chapters 


Organization of three new chapters in 
southern states has been announced by 
the American Institute of Banking. One is 
in Pensacola, one in West Palm Beach and 
another in Wilson, N. C. 
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T is, of course, understood. that this 

discussion relates only to those trusts 
where the trust instruments or the law 
give the trustee, without question, the 
right to invest in common stocks. 

The reasons most prominently urged 
for investing trust funds in common 
stocks during the past several years are 
that income would be increased, that 
losses on investments might be recouped, 
that some additional diversification 
would be secured, and that they would be 
a hedge against inflation, with much of 
the emphasis on the last mentioned rea- 
son. 


Recalling Past Performance of Stocks 


So far as increasing the income of 
trusts is concerned, many common stocks 
have performed well, especially where the 
stocks were bought during the last five 
years. However, on the whole, the yield 
from the high grade common stocks has 
been pretty much in line with the in- 
come on high grade bonds, at least until 
the recent refunding operations became 
so pronounced. Also, where stocks were 
bought under circumstances just de- 
scribed, many of them have experienced 
a substantial increase in market value. 
The question therefore arises as to when 
they should be sold in order that the 
paper profits may be converted into real 
profits. 

During the so-called “New Era” of 
1928 and 1929 we did not hear so much 
about buying common stocks as a hedge 
against inflation as we do today. Pos- 
sibly we were speaking a different lan- 
guage then. Today we hear, on every 
side, people advocating the purchase of 
common stocks for that purpose. I agree 
that there might be some stocks which 
would afford some measure of protection 
but I am not sure that our crystal ball 
will tell us at this time just which stocks 


these may be. I am inclined to believe 
that we might have to experience a high 
degree of inflation and then employ hind- 
sight to pick the stocks, only to find that 
we were too late. 

In the “New Era” stocks were popular 
with the public and at that time trus- 
tees were urged to buy them, not only by 
beneficiaries but by some students of 
finance, even though better yields were 
obtainable from good bonds. I think I 
am reasonably safe in saying that the 
vast majority of trust companies did not 
invest very large amounts in stocks dur- 
ing that period and they lived to see the 
day when they were glad that they had 
resisted temptation. It is true that cer- 
tain stocks might have been purchased 
at that time which have given a fairly 
good account of themselves during the 
depression, but on the whole, trustees 
who stuck to high grade bonds during 
the “New Era” probably enjoyed better 
sleep and acquired fewer gray hairs. The 
record of bonds is far from perfect, but 
the type which trust companies for the 
most part have been in the habit of buy- 
ing have, in the main, performed well. 

In talking about inflation, probably 
most of us think in terms of a reduced 
purchasing power of the dollar. If it is 
against this reduced purchasing power 
that we want to protect our income bene- 
ficiaries, then the dividends on the stocks 
we buy would have to increase in the 
same proportion as the purchasing power 
of the dollar decreases. This would be 
fine if it would happen, but there might 
be some influences which would work 
against it. Higher taxes, higher wages, 
increasing need for more working capital 
to carry the mounting costs of inventor- 
ies, not to mention the possibility of some 
degree of governmental regulation, would 
all have an adverse effect on dividend 
distributions. 
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Moreover, the experience in other coun- 
tries has shown us that as a general rule, 
common stocks have not been a complete- 
ly effective hedge against drastic infla- 
tion. Under all the circumstances, 
therefore, I believe we may conclude that 
trustees should not buy common stocks 
where the primary purpose is to hedge 
against inflation. 


Prevailing Policies Indicated from Survey 


Let us, for a few moments, look beyond 
the presently confused state of affairs 
and consider the use of common stocks as 
investments for trust funds as a general 
policy. 

I was asked to assemble the views of 
representative trust companies. To ac- 
complish this I sent out a questionnaire 
to over fifty institutions in thirty-six dif- 
ferent cities located in all sections of the 
country. I asked five questions, and 
while the answers were frequently quali- 
fied, as you might well imagine, and in- 
dicated that definite formulae were not 
being followed, I believe it has been pos- 
sible to interpret the answers with rea- 
sonable accuracy and thus present a sort 
of composite of the policies of trust com- 
panies on this interesting subject. 

Full Responsibility—The first question 
I asked is the one that is probably raised 
most frequently, namely: 


“Ts it your practice to buy common 
stocks for trust funds when you have 
the full responsibility and when a will 
or trust agreement gives you specific 
authority to buy stocks?” 


Fifty replied, and of these, 18 indi- 
cated that they do not buy common stocks 
on their sole responsibility; 13 indicated 
some reluctance in buying stocks, but 
stated that they had done so under cer- 
tain circumstances, but apparently it was 
the exception rather than the rule; 19 
stated rather definitely that it was their 
policy to buy common stocks. 

Partial Responsibility—Realizing, of 
course, that many wills and trust agree- 
ments provide for co-trustees or make 
provisions for certain individuals who 
have the right to approve or disapprove 
investments, I thought that a second 
question was in order, and accordingly 
asked : 
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“Do you buy common stocks for 
trust funds when authorized to do so 
by a will or trust agreement, provided 
you have the approval of co-trustees 
or others whose approval you must re- 
ceive when making investments?” 


I received the same number of replies 
to this question; 5 reported that they 
would buy common stocks only in cases 
where some outsider had been given the 
definite power to direct investments. All 
of the others, namely, 45, indicated that 
they would buy common stocks if sup- 
ported by co-trustees or those who had 
the power to approve investments. A 
few of these stated their willingness to 
do so only occasionally and in exceptional 
cases, and a few others indicated their 
willingness in the event beneficiaries 
gave their approval. In other words, 
these first two questions brought out the 
point that most of the trust companies 
consulted would buy common stocks if 
they had someone to share the responsi- 
bility with them, but that trust compan- 
ies are by no means unanimous in the 
adoption of a policy to buy on their own 
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responsibility, even though wills or trust 
agreements give them the authority to 
do so. 

Proportions—In talking with trust of- 
ficers, I have found that there is not only 
a difference of opinion on the advisabil- 
ity of buying common stocks, but I have 
also found a great difference of opinion 
as to the proper percentage of common 
stocks which might properly be included 
in a trust fund and, accordingly, I asked 
a third question, namely: 


“If either or both the above ques- 
tions are answered in the affirmative, 
what percentage of trust funds are you 
willing to invest in common stocks?” 


Forty-four trust companies replied to 
this question, which is about the number 
heard from that would buy under certain 
circumstances. The percentages men- 
tioned vary from 5% to 50%, and one 
trust officer stated that his institution 
might go even above fifty percent if cir- 
cumstances seemed to warrant. How- 


ever, the higher percentages are appar- 
ently exceptional, and the replies seem to 


indicate that those trust companies 
which are buying common stocks limit 
their purchases on the average to maxi- 
mums of from 25% to 30%. Of course, 
many of the replies suggest smaller per- 
centages for small trusts, and increased 
percentages for larger trusts, and some 
of the replies would suggest that a good 
many of the trust companies do not favor 
stocks for the very small trusts. 


Income, Diversification and Inflation Factors 


Motivating Influence—I tried to bring 
out the reasons why trust companies 
which buy Common stocks have done so, 
and asked a fourth question, namely: 


“In purchasing common stocks, have 
you done so because you feel that they 
might serve as a hedge against infla- 
tion, or have you bought them for di- 
versification and income?” 


Forty-four replied to this question, and 
only five indicated that their primary 
reason was to try to hedge against infla- 
tion; 16 stated that they bought them 
for all three seasons, including two who 
said frankly that they had purchased 
common stocks in an attempt to make a 
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profit. However, six of those replying 
in this manner indicated that considera- 
tion of stocks as an inflation hedge was 
only a minor influence. The rest of the 
answers indicated that stocks had been 
purchased for diversification and income 
only and a careful reading of the answers 
to this question suggests to me that most 
of the trust companies are doubtful if 
common stocks as a class would prove to 
be a satisfactory hedge, and that their 
primary object is, therefore, to more 
properly diversify and to try to help out 
the income factor during this period of 
extremely low interest rates which are 
troublesome to all of our investment men, 
not to mention the income beneficiaries. 
In the many discussions I have had on 
this subject, in addition to the answers 
received on the questionnaire, I find that 
trust officers usually emphasize the diver- 
sification and income factors when deter- 
mining their policy in connection with 
the purchase of common stocks. Also, 
they point out that many of the leading 
industrial corporations of this country 
have no funded debt and some of them 
have no preferred stocks, and according- 
ly, if one is to invest in a cross-section of 
American industry, it is almost necessary 
to include some common stocks. 

Trends—My fifth and final question 
was to determine if the attitude of trust 
companies toward common stocks had 
changed in recent years, and according- 
ly I asked: 

“For how long a time has it been 
your practice to buy common stocks 
for trust funds?” 


Thirty-eight replied to this question, 
and only a few, notably trust companies 
in Massachusetts, state that they have 
bought common stocks over a long period 
of years. Most of the replies indicated 
that it is only in comparatively recent 
years that trust companies have been 
paying particular attention to stocks for 
trust funds, and I would say that a good 
majority have been buying only during 
the last three or four years. This would 
seem to suggest that all three points 
raised in my fourth question, namely, in- 
flation, diversification, and income, have 
been an influence in the consideration of 
this problem, because they are all factors 
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that have been given considerable atten- 
tion during the last five years. The 
question of inflation has apparently been 
the least influential. 


Considerations in Selecting Stocks 

I did not have the effrontery to ask 
just what common stocks the trust com- 
panies were willing to buy, and I know 
that would not be a fair question. How- 
ever, I have had this question answered 
in general terms many times, and it 
seems to be the practice of trust com- 
panies, in the main, to approve stocks of 
the leading corporations within a variety 
of industries, paying particular attention 
to the stocks of those companies having 
relatively small debts and moderate 
amounts, if any, of preferred stocks, 
which have paid dividends throughout 
the depression, and have shown profits 
during at least most of the years of the 
depression, and which have had a long 
and successful record. 

It is clear that no set rules or formulae 
can be laid down for our guidance in 


dealing with this somewhat controversial 
subject, but I believe that after consider- 
ing some of the more important facts ap- 
pertaining to it, we may arrive at cer- 
tain helpful conclusions. 


If we examine the record of high grade 
common stocks over a long period of 
years, I think we are likely to feel that 
even those stocks may be more vulner- 
able marketwise than are good bonds, and 
that the income from them is somewhat 
less stable than from bonds. Therefore, 
with respect to those trusts where stabil- 
ity of income is important, as is the case 
with practically all small trusts, common 
stock holdings should at most represent 
but a small percentage of the principal of 
those trusts. On the other hand, where 
moderate fluctuations in the amount of 
income are not serious, the purchase of 
fair percentages of high grade common 
stocks seems proper. 


As all experienced investors are well 
aware, there is a dearth of high grade 
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industrial bonds, and consequently, most 
trust portfolios contain rather large pro- 
portions of public utility and railroad 
bonds. Also, for some years past, it has 
been impossible to obtain substantial 
amounts of high grade real estate mort- 
gages. Therefore, if a trust fund is to 
have the best diversification and have in- 
vestments in some of the most substan- 
tial and successful industrial corpora- 
‘ tions, this purpose can be most readily 
accomplished through the purchase of 
their common stocks, because many of 
such corporations have no funded debt or 
preferred stock. 

Although all trust investments should, 
of course, be watched carefully in order 
that changes therein may be made as 
circumstances appear to warrant, I be- 
lieve that common stocks should be 
watched even more carefully for the rea- 
sons which have been stated. Conse- 
quently, I believe that a trust company 
which undertakes to purchase common 
stocks for trust funds should be in a posi- 
tion to support a well organized statis- 
tical and research department. 

Moreover, it would appear that the list 
of approved common stocks should in- 
clude those of successful corporations in 
a number of basic industries and also a 
number of different corporations within 
each industry. Furthermore, I would 
suggest that in buying common stocks, it 
would be well to keep the unit of pur- 
chase somewhat smaller than in the case 
of bonds. For example, if the unit of 
purchase in buying bonds for any given 
trust would be $5,000, I would favor mak- 
ing the stock units about half that 
amount. In other words, I would favor 
placing that part of a trust fund allotted 
for investment in equities in a widely di- 
versified list of common stocks selected 
from different industries and different 
companies within each industry. The 
diversification principle should probably 
be applied even more strongly to stocks 
than to other forms of investment as in 
this way a reduction or even an interrup- 
tion in the dividend payments of one or 
more corporations might not be serious. 
Generally speaking, I believe that a stock 
investment program is best suited to the 
larger trusts. 
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Effect of New Taxes 

In addition to those factors which cus- 
tomarily must be observed in reviewing 
trust investments, there has come into 
being within this year a new and very 
important factor appertaining directly to 
common stocks, namely, the new Federal 
law imposing heavy taxes on earnings 
which are not paid out in dividends. This 
law, it seems clear, will make common 
stocks less desirable for trust fund in- 
vestment, because it will not only cause 
dividend payments to fluctuate more in 
proportion to annual net earnings, but 
will also place many corporations in a 
less favorable financial position. 

The older and larger corporations 
which have been successfully and con- 
servatively managed, and have as a result 
built up substantial surpluses, reserves, 
and working capital probably will not be 
seriously affected for a number of years, 
but as we all know, there are many 
younger and smaller corporations well 
and conservatively managed which, as 
yet, have not had the opportunity to ac- 
cumulate substantial surpluses, and thus 
fortify themselves against this unexpect- 
ed and discriminatory type of taxation. 


This effort to penalize the conservative 
and sensible management of corporations 
and thereby discourage the accumulation 
of reasonable surpluses may be likened 
to an attempt to use a stream for water 
power without a dam. If this law be al- 
lowed to remain in effect, those of us 
who heretofore have believed it was prop- 
er to invest a reasonable proportion of 
trust funds in common stock may well 
hesitate to make such investments in the 
future. In any event, the list of corpora- 
tions whose stock would appear suitable 
for such investment will be substantially 
smaller. 


Watching the Trends 


There is a further word of warning I 
should like to utter, and that is, trustees 
holding common stocks should be careful 
to avoid, if possible, overstaying the 
market in times of high stock prices. Un- 
doubtedly, it takes some courage to sell 
securities in a rising market, but if we 
see stocks selling at prices affording 
yields substantially lower than can be ob- 
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tained from good bonds, and at a ratio 
to earnings which appears unreasonable, 
it may be wise to sell such stocks and re- 
invest the proceeds in fixed income in- 
vestments. This warning, it seems to 
me, applies particularly to those who 
make it a practice to carry a large per- 
centage of a trust fund in common stocks. 
One definite advantage in keeping the 
percentage of stocks in a given trust at a 
modest figure is that fluctuations in the 
market and dividends would be less ser- 
ious both to remaindermen and the in- 
come beneficiaries. 

We all know that most of our State 
Statutes governing the investment of 
trust funds do not include common 
stocks as authorized investments and 
that there is a great variety of invest- 
ment provisions in trust instruments. 
Nevertheless, it seems desirable to dis- 
cuss this angle of trust investments from 
time to time with the idea of aiding the 
officers of our trust companies in deter- 
mining a policy. The very fact that this 
subject has received so much attention 
from trust men is evidence that trust 
companies in this country are awake to 
the many new problems which have de- 
veloped during the last four or five 
years, and encourages one to feel that 
the trust companies will continue to 
study changing conditions carefully, ap- 
praise thoroughly new or untried media 
of investment for trust funds, and that 
the conclusions reached will be sound as 
they apply to the individual requirements 
of those whose investment problems are 
in our hands. 
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Common Stock as Investments 


Dr. O. M. W. Sprague, internationally 
known economist, recently expressed the 
opinion that there is greater safety in the 
purchase of common stocks than in gilt- 
edged bonds or preferred stocks. In ex- 
plaining the bases for this belief, Dr. 
Sprague, after testifying at the SEC hear- 
ings on investment trusts, specified: the ap- 
preciation of common stocks in the course 
of normal business recovery and the uncer- 
tain results of the Administration’s policy 
of devaluation, with the harmful effects of 
inflation on preferred stocks and bonds. 


In discussing his philosophy of investment 
trusts he stated his belief that the primary 
consideration in investing funds is not to 
secure an appreciation on shares purchased, 
but to obtain steady income, this being the 
British policy, with which he has close con- 
tact as economic adviser to the Bank of 
England. 


———_—__ 9 


Total deposits in 5,374 active national 
banks in the United States, Alaska, Ha- 
waii and the Virgin Islands aggragated 
$26,200,543,000. as of June 30, 1936, 
constituting a new record for national 
banks. This amount exceeded by $1,340,- 
998,000, the previous mark set on March 
4, 1936. 


0 


A. R. Gruenwald, advertising and pub- 
lic relations manager of the Marshall & 
Ilsley Bank of Milwaukee, has been named 
to manage the newly created department 
of public relations of the Wisconsin Bank- 
ers Association. 





Full Management Agency Accounts 
Providing Conservation Without Trust Resistance 


WALTER S. BUCKLIN 
President, National Shawmut Bank of Boston 


OT so many years ago, when I first 

went to the Shawmut Bank, I found 
that our Trust Department, born shortly 
after the Federal Reserve Act was passed, 
was still a rather anaemic baby. We could 
staff our department with experts to give 
the high type of service it was our duty 
to give and wait for wills to be filed and 
living trusts to be set up, but that meant 
the department would not support itself 
for some time. To a lot of hard-headed 
Yankees that did not sound just right. 
There ought to be some way to get im- 
mediate and sizeable income. After con- 
siderable thought we felt the Agency Ac- 
count was the thing to go after. 


Immediate Value of Agency Business 


Agency business meant immediate 
compensation to the Department. It was 
much easier to sell, because it permitted 
a more direct approach than did wills 
and living trusts, and while in the case 
of living trusts we found that many in- 
dividuals did not like the idea of divest- 
ing themselves of title, there was not the 
same sales resistance against agencies. 
It was also easier to set up, because it 
did not require the planning and thought 
of a will or trust, and that old bugbear 
of trust department, development-pros- 
pect procrastination, was removed. There 
was a much broader field of solicitation. 
We could render the service to indivi- 
duals, corporations, such as insurance 
companies, charitable or semi-charitable 
organizations, lodges, hospitals, churches 
and colleges. Since our bank was a 
commercial one with all types of cus- 
tomers, we could gather a prospect list 
from those who were already doing busi- 
ness with us. We also had in mind that 
the acquaintanceship made _ through 
agency accounts, whether with the indi- 
vidual principal or the officer of a cor- 
poration, with satisfactory handling of 
the accounts, meant almost sure pros- 


pects for the slow development personal 
trust business—wills and trusts. 

We gave many types of agency service. 
The needs of the customer have changed 
for many reasons, nearly all of these rea- 
sons of course, having a direct relation 
to conditions that the last six or seven 
years have brought about. Our Trust 
Department has tried to keep alert and 
abreast of changing conditions. Through 
casual inquiries from customers or pros- 
pects, which showed the way the wind 
was blowing, we anticipated the need 
brought about by changing conditions 
and developed a service to fit the needs. 


Coordination with Investment Counsel 
Service 

It is not so long ago that “Investment 
Counsel” first came into existence. Their 
coming caused some consternation for a 
while because it looked as if they would 
definitely cut down our field of trust pros- 
pects. We felt however, the man who 
went to them was really not at that mo- 
ment a trust customer. He was more 
interested in increasing his estate than 
conserving it. It was a speculative era 
and he wanted some speculation. How- 
ever, some day he would want to conserve 
his estate and be a trust prospect. 

An account with investment counsel 
meant activity and turnover and there 
had to be facility in the actual handling 
of the securities in the account. Most 
investment counsel were not geared to 
handle securities or furnish proper safe- 
keeping or custodianship. On the other 
hand, the customer—while willing to take 
investment advice from investment coun- 
sel—was hesitant to turn over his actual 
securities to them. We offered an agency 
service for this business. We handled 
the securities, collected the dividends, 
clipped coupons, kept the records, made 
up the tax returns, etc., and respected the 
buy and sell orders direct from the in- 
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vestment counsel, the written instruc- 
tions of the principal to do so, being in 
our files. It was a satisfactory arrange- 
ment to counsel and to his client. It was 
also satisfactory and profitable to us. A 
great amount of this type of business has 
been done in other communities, more 
particularly in New York. The advisa- 
bility of doing it has been questioned, be- 
cause of some general fears that improp- 
er investment advice may react on the 
custodian. We have had no such expe- 
rience, and of course we should not, since 
we clearly have no investment responsi- 
bility. 

About the same time came the develop- 
ment of the Investment Trust and rapid 
growth in their number and size. This 
again looked like competition in the Per- 
sonal Trust field, but we saw in it more 
agency accounts. The Investment Trusts 
were not geared to actually handle the 
securities, and it was also a good sales 
argument to have the securities, beyond 
their actual physical control, in the cus- 
todianship of a well known institution 
whose business it was to do that type of 
service. It was protection for the trust 
and for the investor in the trust. The 
prospect list was so large we could be se- 
lective and we felt we had to be, so we 
turned down many more than we accept- 
ed once we developed the service. This 
business also had sidelines—registration 
or transfer agencies and deposits with 
the commercial department. 


Origin of Demand for Investment Service 


Beginning about 1931 volume began 
to develop principally because banks 
changed their policy and decided to offer 
this type of service as a general service 
to all, rather than a favor to a few. 
There were various reasons for this 
change of policy. Some, however, say 
frankly “We saw in this service a new 
way to get revenue for our Trust Depart- 
ment and we were equipped to do it.” 
Some of the motivating reasons with us 
and many other banks, may be detailed 
as follows. We had, and most banks had, 
a tremendous volume in custodian ac- 
counts. There was no escape from the 
necessity of giving investment advice by 
the very nature of things to these cus- 
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tomers. And again, many of our branch 
managers and our officers were besieged 
for investment advice. We made analy- 
ses of investments for a number of cus- 
tomers, many for custodian accounts. We 
felt we should not give this advice, and 
if we did that we should be paid for this 
service. We also felt that it was not 
sound judgment to give investment ad- 
vice unless that investment service could 
be followed through. It is bad business 
to give investment advice unless you are 
paid for it and can follow it up. 

Again, after the period of 1929, many . 
of the customers for whom we are 
agents, but who had taken the investment 
advice of investment counsel found them- 
selves not quite satisfied with results and 
desirous of a more conservative attitude 
toward the investment list. A man, who 
in 1928 was not a good trust prospect be- 
cause he wanted more speculative treat- 
ment to his estate than we would give to 
it, was now in the frame of mind to wish 
for conservative handling in order to 
keep the estate which he had left. Then 
again, there came the various changes 
that the depression brought about in se- 
curity selling house. 


Either through lack of confidence in 
themselves or their previous adviser, or 
because their adviser was no longer in 
business and since they were afraid and 
unwilling to go ahead without advice, 
they considered the question of “Where 
to go.” The answer, as we experienced 
it, was that they went to the banks, who 
through a very difficult period had man- 
aged their own affairs well. They want- 
ed investment advice. With this demand 
we offered Agency Management Service. 
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Many of these people at this particular 
time should probably have been fair 
prospects for living trusts, but again, 
you had to meet the disinclination of the 
principal to divest himself of the securi- 
ties and his unwillingness to approach 
his problem with a thought-out program 
of the future as to the disposal of the es- 
tate. Many felt that so many changes 
had taken place and that as we were in 
an era of surprising changes, it was not 
desirable to try to work out the details 
for a trust agreement. The atmosphere 
of finality which surrounded the setting 
up of a trust account was something the 
average prospect just would not face. He 
did want generally the same type of ser- 
vice, however. The only way he could 
have it was through a Management 
Agency Account. 


Initiative and Referendum 


There are two types of Full Manage- 
ment Agency Accounts. In the first type 
of agency service with investment ad- 
vice, the final decision in respect to the 
sale or purchase of securities rests en- 
We offer only 
The principal signs a letter 


- tirely with the principal. 
this service. 
of instructions which recites fully our 
undertaking. There is a full discussion 
of the service before signature, since we 
want it understood clearly just what we 


are to do. We undertake the regular 
agency service, and in addition make an 
initial study with recommendations to 
put the account in shape, and this is a 
sweeping one to bring it fully in line 
with our own list. Then we make con- 
tinuous recommendations as to the list. 
We advise the customers in the first in- 
stance that we will operate the agency 
in the same manner as we do a trust; 
that the securities recommended will be 
the same type of securities that we place 
in trust, and in the same percentage; that 
our purpose is to conserve the estate and 
return a reasonable income consistent 
with safety; that we do not promise or 
undertake to bring about an increase in 
the principal, stating however, that with 
sound management in the proper selec- 
tion of securities, there should be, under 
present-day circumstances, a reasonable 
enhancement of the estate; that we look 
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for a long pull result with an increase in 
the principal, perhaps not keeping the 
same pace with the general increase in 
securities while securities are increasing 
—but on the other hand looking to more 
stable values without the same pace of 
decrease when there is a sliding off in 
the general market for securities. 


Distinctions of Agency, Custody and Trust 


I have said we manage this type of 
agency just as we do our trusts as to 
kind and diversity of security. There 
are some exceptions to this. Every in- 
strument is tailor made. There are dif- 
ferences even in the investment port- 
folio of investments. The needs of the 
customer must be suited. By the same 
token must this be true with Agency Ac- 
counts. We are willing to make conces- 
sion to the trust practice in respect to 
diversification of the folio; we may agree 
to a higher percentage of equities. We 
will not, however, in any case recommend 
any security not on our approved trust 
list. There are some cases where the 
principal wants to retain certain securi- 
ties in his original list which we have 
advised selling. If he insists, we try to 
put them in a custody account so he may 
treat them as he pleases. If we do have 
to keep them in the Agency Account, we 
make it clear on the record that they are 
not under our responsibility. We inves- 
tigate carefully and follow our approved 
list. We have not the time or the invest- 
ment staff to do this for a great or too 
varied list of securities and the cost of 
increasing the staff and taking the time 
to do it would result in a cost of service 
not at all commensurate with what may 
be charged. If we find that a principal 
wants to run a trading account, or his 
general attitude is one of speculation, we 
do not want and will not keep the ac- 
count. 


Some banks allow much greater liber- 
ality in the investment portfolio. They 
do not make the rule that the account 
must be run like a trust account. They 
often advise a different type of invest- 
ment and at times an entirely different 
diversification. In Massachusetts, of 
course, trustees are allowed a greater 
freedom as to trust investments than in 
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many States. It is necessary, therefore, 
that the banks in States which do not 
have the Massachusetts rule take a dif- 
ferent attitude as to this type of account. 


The second type of service differs from 
the first practically only in one respect; 
that is, the Agent acts on its own discre- 
tion without consulting the principal, al- 
though it of course reports to the princi- 
pal after the fact. For the most part 
this discretionary management comes 
about because circumstances will not 
permit seeking direct authority. For 
example, the principal may be so located 
geographically in a remote place here, 
or in a foreign country, or may be travel- 
ling a great amount of the time, so that 
it is not practical to seek his approval 
before action; or the service is per- 
formed for elderly or impractical men 
or women who really in the last analysis 
would probably make a decision without 
the exercise of any personal judgment, 
acting purely on the recommendation of 
the bank. I find with most banks, even 
when they do undertake a discretionary 
agency account, they are very selective 
about the person for whom they do it. 


Some banks do offer the service freely, 


however. The same banks which vary 
the management policy from a pure trust 
policy in respect to non-discretionary ac- 
counts, carry on in the same manner as 
to these discretionary accounts. 


Investment Portfolio Advice 


There is a third type of a service, 
which, while it cannot technically be 
called a Management Agency, should be 
described here, since it falls generally 
within this new kind of development in 
the trust business. I refer to a service 
which has had some considerable growth 
up to recently in Boston and some other 
cities—investment review and advice 
without the control or custody of the se- 
curities. The experience of the banks 
who have done this type is against it. 
Where you do not have the control of 
securities you are never sure that the 
list which you have before you and on 
which you are making a review is a true 
list of the securities held by the princi- 
pal. Another great objection to it is that 
unless you control the selling and buying 
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of securities as recommended, you may 
get into competition with yourself. You 
advise your customer who controls his 
own securities and does his own selling. 
He may sell at the same time you do 
without regard to your selling and may 
affect the price for your accounts and his 
own, which probably would not happen 
under controlled selling. 

My own bank and many others did not 
want to do this business. It was felt 
(and some banks were advised by coun- 
sel) that it was questionable whether a 
bank was within its charter powers to 
give investment advice. Apart from the 
legal phase, which I do not think is really 
unsurmountable but rather presents a 
good excuse for refusing this business, 
it seemed to most sound and conserva- 
tive banks that it was not quite in keep- 
ing with their general business. 


Basis of Compensation 


We charge the same fees as for trusts, 
except that we do not have a distribu- 
tion fee as in trusts. Our trust fees are 
based on income. In New York, where 
there is a starting and ending fee for 
trusts based on principal, with an inter- 
mediate fee on income, some banks that 
have done this business have disregard- 
ed that measure and have based their 
fee on one-half of one percent of the se- 
curities given, as the entire fee. If the 
agency is in existence for at least five 
years on this basis, the fee works out 
somewhat better than the trust fee. Oth- 
er banks in New York charge a custo- 
dian fee somewhat less than the regular 
fee and then charge one-half of one per- 
cent of principal. I think the majority 
would answer that the fees secured are 
higher than for trusts. In Chicago 
where the fees are based on principal, I 
understand the banks have in some in- 
stances been obliged to add a termina- 
tion fee. In one or two instances, they 
have had the expense of making a very 
complete and detailed review, keeping the 
portfolio on a sound investment basis, 
and then having the principal come in 
and take out the account because he felt 
that he could manage it himself, with the 
result that the bank is not compensated 
by the fee it has received. 
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Effect on Trust Business 


Some banks have not made a direct 
drive for this type of business and ap- 
parently do not emphasize it over the 
living trust. They treat it as a type of 
service which can be used to meet the 
needs and desires of a prospect whom 
they are soliciting for trust business 
generally. 

One of the great advantages of the 
business, which I have pointed out as an 
advantage of the Agency business gen- 
erally, is that it is a fine feeder for the 
permanent trust business. It is the ex- 
perience of all who have gone into it, that 
in most cases the principal has made the 
bank executor and trustee under his will. 
In many cases satisfactory experience 
has caused the principal to shift over to 
a living trust. 

The results of the development so far 
have been fine. It has resulted in in- 
creased revenue where revenue was need- 
ed and the comparison of cost and mar- 
ket of the securities is impressive. 

Most of the business has gone on the 
books at a time when it seemed as if 
there was no place to go but up. It cer- 
tainly did not seem as if things could go 
any lower. There is danger in the sit- 
uation, however. There is sure to be an- 
other side some time. 


Just as no bank should go into the 
trust business unless it is equipped to 
properly and honestly, give it the high 
service which the fiduciary relationship 
requires, so it should not go into this 
business unless it is equipped to do it 
well and courageously. It is true that 
there is not the same legal responsibility 
with management agencies as there is 
with trusts, but there is a responsibility 
which must be sacredly regarded and 
kept lest the results of poor management 
by trust departments of this type of bus- 
iness cast a cloud over the whole trust 
business from which it may never re- 
cover. If you are to do this business, be 
sure there is a field large enough to pro- 
duce business to warrant the employ- 
ment of experts who can do it well, have 
courage enough to turn down speculative 
accounts; have regard to the amount of 
business you take, because to my way of 
thinking there is danger in size. 
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SEC Questionnaire on 


Common Funds 

In extension of its investigation into 
the practice of investment trusts, and 
mutual investment funds, the Securities 
and Exchange Commission has sent a 
questionnaire to banks and trust com- 
panies administering common trust 
funds, seeking data on the development 
and record of such funds during the pe- 
riod from January 1, 1927 to June 30, 
1936. The record is to include a table 
showing the number and amount of units 
of participation issued and withdrawn 
each year, with the original amounts 
paid in by participants, the value of each 
unit, and a statement of aggregate as- 
sets and liabilities. 

Preliminary information requested in 
the form concerns the nature of the 
Fund (corporate or otherwise), its ori- 
gin and purposes, the type of participa- 
tion agreement employed and conditions 
for withdrawals. More fundamental in- 
quiries are directed to the question of 
trustee fees, types of investments made, 
whether any purchases were made from 
the administrator of the Fund or an af- 
filiate, and whether investment counsel 
was sought or obtained. 

Of an entirely different nature are two 
questions on methods of solicitation of 
participations, and advertising and pub- 
licity media utilized. The inquiry furth- 
er questions “whether participation in 
the Fund is restricted to funds received 
as trustee or fiduciary by the organiza- 
tion administering the Fund.” 





Difficulties Encountered Under 
Regulation F 


Carl W. Fenninger, vice-president of 
the Provident Trust Company, Philadel- 
phia, stated in a recent issue of the 
Pennsylvania Bankers Association Pro- 
tective Bulletin that Federal Reserve Reg- 
ulation F “contains certain provisions not 
in harmony with the Pennsylvania Fi- 
duciaries Act, thus contributing to the 
difficulties of National banks in Pennsyl- 
vania adhering to those customary prac- 
tices fully approved under State laws.” 

Offices of the Association have received 
letters from member banks citing diffi- 
culty encountered under the new regula- 
tion. 
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COOPERATION 
WITH LOCAL BANKS 


Central Hanover does not compete 


for business that naturally belongs to 


its correspondent banks. 


Only where there is a practical need 
of a New York account does Central 
Hanover desire any part of the 


business. 


CENTRAL HANOVER 
BANK AND TRUST COMPANY 
NEW YORK 


Member Federal Deposit Insurance Corporation 








Securities and Exchange Commission Report 
on Corporate Trusteeship 
“Active” Duties and “Conflicting Interests” 





HOWARD A. JUDY 
Regional Administrator, Securities and Exchange Commission, San Francisco 


N speaking with trust officers about 

the report of the Securities and Ex- 
change Commission on Trustees under 
Indentures, I have found that they some- 
times have the impression that the re- 
port implies a condemnation of trust in- 
stitutions. Nothing is farther from the 
truth. 

In the first place, the report deals only 
with corporate trusteeships. It has no 
reference to personal trusts, save insofar 
as it urges that the high standard and 
meticulous performance of trustees in 
the field of personal trusts be carried 
over into the field of corporate trustee- 
ship. The report of the Comptroller of 
the Currency for 1935 showed that of 
the number of fiduciary accounts in nat- 
ional banks, 47% were those created un- 
der private or living trust agreements; 
41% were trusts being administered un- 
der the jurisdiction of the courts, while 
only 11% were trusteeships under corpo- 
rate bond or note-issue indentures. 

If, then, it could be justly said that 
the Commission’s report is in any sense 
a condemnation of the corporate trustee, 
it must be admitted that such condemna- 
tion extends to only a small part of the 
trust business. But it must be empha- 
tically denied that the report is at all or 
in any sense a condemnation of the cor- 
porate trustee. *** 


Corporate Trust Duties Deemed Inadequate 


Now, it is the conclusion of the Com- 
mission that the trust indenture, as it 
has been evolved by issuer and under- 
writer and their counsel, is inadequate in 
its provisions with respect to the corpo- 
rate trustee. More or less standardized 
practice in the drafting of trust inden- 
tures has relegated the corporate trustee 
to a position of relative unimportance, to 
a position of power without responsibil- 


ity, to a position of inactivity. It is 
probably safe to say that the average 
trust officer would readily admit that the 
corporate trust is a species different from 
the usual personal trust. It would prob- 
ably be claimed that there was no inten- 
tion to assume, under the trust inden- 
ture, a full measure of trusteeship duties. 

A New York judge has said, in a case 
(Hazzard vs. Chase National Bank)* in- 
volving the liabilities of a corporate trus- 
tee: 


“The cruel fact is that not only is 
the trustee not required to exercise 
that greater skill and watchfulness and 
prudence ** which it has, but it is 
even absolved from exercising merely 
the ordinary care which a single in- 
dividual should exercise as to his own 
affairs. 

“Billions of dollars have been in- 
vested on the strength of indentures 
such as the one inolved in this case. 

“In such indentures the use of the 
word ‘trustee’ is cleariy a misnomer**. 

“The trustee under a corporate in- 
denture ** has his rights and duties 
defined, not by the fiduciary relation- 
ship, but exclusively by the terms of 
the agreement. His status is more that 
of a stakeholder than one of a trustee.” 


Granting that it is true that the trus- 
tee under the modern trust indenture is 
not the same active and vigilant protec- 
tor of the interests of the bondholders as 
it would be were it trustee of a personal 
trust, one may ask why such a difference 
should exist. Is it because the interests 
of the bondholders are any less valuable 
than the interests of the beneficiary of a 
private trust? Is it because scattered 
bondholders, each holding a small inter- 
est in the trust, are in a better position 
to protect themselves than the single in- 


*62 Trust Companies 455 (April 1936). 
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dividual or small group of persons who 
may be the beneficiaries under a private 
trust? Is it because the protection of 
the bondholders is entrusted by the in- 
denture to someone other than the trus- 
tee? 


Drafting of Instruments 


One basic reason for the inadequacy 
of the modern trust indenture is that the 
trustee, the only person who can be ex- 
pected to have the interests of the bond- 
holders exclusively in mind, has had lit- 
tle to do with the drafting of trust in- 
dentures. But it is at this point, as well 
as during the execution of the trust, that 
the bondholders need the trustee’s vigi- 
lant protection. 


In the course of the Commission’s 
study, a number of comprehensive ques- 
tionnaires were sent to leading corporate 
trustees throughout the country. In 
response to this questionnaire, the Com- 
mission received information showing 
the parties represented by counsel who 
drafted 244 indentures. According to 


these reports, counsel for the trustee 
drafted the indenture in 16 cases and 
participated in the drafting of 98 of the 


others. In the large majority of cases 
counsel drafting the indenture represent- 
ed the issuer, the underwriter or both, 
without representation by the trustee. It 
may be suspected that, even in the limit- 
ed number of cases in which counsel for 
the trustee was shown to have partici- 
pated in the drafting of the indenture, 
such participation was limited to the pro- 
visions relating to the powers, duties and 
liabilities of the trustee. The chief con- 
cern of trustee’s counsel was probably to 
see that the exculpatory clauses were 
sufficiently inclusive to protect the trus- 
tee against inaction. 

The unfortunate result of this prac- 
tice in the drafting of trust indentures 
is the view that of the three participants 
in a modern indenture—the issuer, the 
investment banker and the trustee—the 
trustee is the least important. 


Reliance of Security Holders on 
Trustee 


But, so far as appears from the trust 
indenture, the trustee is the sole repre- 
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sentative of the security holders. And 
such representation of interest is inevit- 
able in the system of widespread public 
distribution of corporate obligations. It 
cannot be expected that either the issuers 
or the underwriting bankers will proper- 
ly represent the interests of the security 
holders in the drafting of the indenture. 
The interest of the issuers will always be 
in retaining as great freedom of action 
as possible. Their concern will be to 
have the greatest possible flexibility in 
order that they may operate under the 
indenture without restraint; they will be 
anxious to have latitude in the withdraw- 
al of collateral and the sale of pledged 
property and in the avoidance and post- 
ponement of the consequences of default. 
Nor can the underwriting bankers be ex- 
pected to afford adequate protection to 
the security holders against emasculating 
and oppressive provisions in indentures. 
They are financially interested in acced- 
ing to the wishes of the issuer. 

Obviously, individual purchasers of 
corporate obligations cannot normally 
unite in anticipation of an issue, to exact 
desired terms. Inequality of bargaining 
power between investor and issuer is in- 
herent in the very technique of security 
distribution. 

Both in law and in practice, the re- 
liance of the security holder upon the 
trustee for the protection of his invest- 
ment is complete. The trustee is the only 
agency avowedly designed for the protec- 
tion of the security holders during the 
entire life of the security. Because of 
the broad discretionary powers vested in 
it under the usual trust indenture, the 
trustee is in a position to take immediate 
action in a variety of ways to protect or 
enforce the security. The security hold- 
ers are rarely given any voice in the 
formulation of policies which the trustee 
pursues; the trust indenture ordinarily 
does not require that they be consulted 
before the trustee acts. On the con- 
trary, trust indentures usually provide 
that the security holders can force the 
trustee to take specified action, such as 
foreclosure, only if a designated percen- 
tage of them makes demand on the trus- 
tee (with adequate tender of funds to 
indemnify the trustee) and the trustee 
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refuses to act. Also, these indentures 
frequently provide that the security 
holders themselves can take certain ac- 
tion, such as suing on the secured ob- 
ligations, only if a designated percentage 
makes demand on the trustee (with sim- 
ilar tender of indemnity) and the trustee 
refuses to act. 

Theoretically; this complete reliance 
of the security holder on the trustee 
should be beneficial to all concerned. The 
security holders themselves are generally 
widely scattered and their individual in- 
terest in the issue is likely to be small. 
The individual security holder is unable 
to act alone, and he can get together with 
his fellow security holders only at great 
labor and expense. His representation 
by the trustee should result in increased 
efficiency, expedition and economy. 


Increased Initiative of Trustee Proposed 


But it is the conclusion of the Com- 
mission that an examination of the pro- 
visions of modern trust indentures and 
their administration by trustees has 
shown that the reliance of the security 
holder on the trustee is not well founded. 
To use the language of the Commission’s 
report: “It will show that typically the 
trustees do not exercise the elaborate 
powers which are the bondholders’ only 
protection; that they have taken virtually 
all of the powers designed to protect the 
bondholders, but have rejected any duty 
to exercise them; and that they have 
shorn themselves of all responsibilities 
which normally trusteeship imports.” 

The basic problem, the Commission 
concludes, “‘is to refashion the trust in- 
denture for the purpose of according 
greater protection to investors. *** The 
trustee can no longer be allowed to be 
nothing but a stakeholder and an 
amanuensis of the group which happens 
to be dominant***. The remedy is to 
require a return to the theory that a cor- 
porate trustee is a trustee, and that it 
cannot pretend to be such unless it meets 
the qualifications, assumes the duties and 
discharges the responsibilities of a trus- 
tee. Such increased duties and respon- 
sibilities would probably merit an in- 
crease in compensation. *** But even 
with an increase in fees, security holders 
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under the proposed system would be pay- 
ing for real protection of their inter- 
ests.” 

The basic reform advocated by the 
Commission is that corporate trustees be 
charged with active duties and commen- 
surate responsibilities. 

As exemplary of the reforms which 
are needed to restore the corporate trus- 
tee to the high estate of active trustee- 
ship, a number of specific reforms are 
suggested. 

As has been already indicated, much 
fault for the inadequacy of trust inden- 
tures is due to the fact that the investors 
do not have proper representation at the 
time that the indenture is drafted. The 
trustee must act, at the very inception 
of the security issue, as a protector of 
the interests of the prospective investors. 
Its concern should not be entirely with 
its own protection, but with the deter- 
mination of the adequacy of the inden- 
ture provisions for the protection of the 
investors, and it should be required to 
exercise the same diligence in that behalf 
as would a person investing his own 
money. 


Suggested Duties and Responsibilities 


Negative Pledge Clauses—One example 
of a situation where greater vigilance on 
the part of the trustee in its examination 
of indenture provisions might result in 
greater safety to investors, is furnished 
by negative pledge clauses. These clauses 
commonly appear in indentures provid- 
ing for the issuance of debentures—un- 
secured obligations of the corporation. 
They are in general designed to assure 
investors that claims upon corporate as- 
sets will not be incurred which will rank 
prior to theirs. Consequently, they 
specify that none of the borrower’s as- 
sets will be mortgaged or pledged; or, in 
some instances, that the debenture will 
be ratably secured in the event that cor- 
porate assets are mortgaged or pledged. 

These provisions of course enhance the 
attractiveness of the securities to in- 
vestors. But they may be so drawn that 
their circumvention is easy, and if is- 
suers and their lawyers are not checked 
by the trustee, the use of such clauses 
may be grossly deceptive. 








a 


TRUST COMPANIES 353 


Release and Substitution—Another in- 
stance of major importance where in- 
vestors require proper representation of 
their interests during the drafting of the 
indenture and during the functioning of 
the trust prior to default is presented by 
indenture provisions relating to the re- 
lease and substitution of collateral. It is 
the custom in the drafting of trust in- 
dentures to so insulate the trustee from 
liability in connection with the function- 
ing of the issuer and trustee under re- 
lease clauses, that the issuers may with- 
draw from the trust the securities orig- 
inally pledged and substitute others of 
little value. It is customary to provide 
that the trustee may, but is under no 
duty to investigate, the facts affecting 
the issuer’s right to withdraw and substi- 
tute collateral. The trustee is protected 
in acting upon the statements and cer- 
tificates required by the indenture, not 
only as to facts, but as to opinions ex- 
pressed therein; in general, it is not an- 
swerable or accountable under any cir- 
cumstances whatever “except for its own 
gross negligence or bad faith.” 


Mortgage Recording—Another point at 
which increased responsibility should be 
placed upon the corporate trustee is the 
recording, filing or refiling of the mort- 
gage in the proper recording office. It is 
impractical for individual investors to 
see to it that this is done. The natural 
agency to perform this task is the pur- 
ported representative of the security 
holder, the trustee. And in certifying 
the bonds, notes or debentures the trus- 
tee should be under an obligation to use 
reasonable care and diligence in ascer- 
taining the truth of the representations 
of the issuer as to the existence of the 
conditions on which certification properly 
can be made. 


Application of Proceeds—It is consid- 
ered essential also that the trustee be 
made responsible for such care as the 
circumstances permit in seeing to the ap- 
plication of the proceeds of securities is- 
sues of their declared purposes. It is 
clear that investors should have all pos- 
sible assurance that the funds which they 
pay are invested in accordance with their 
expectations. And it seems obvious that 





this function is properly a duty of the 
trustee, the designated representative of 
the bondholders in the indenture. The 
trustee’s duty here should be to exercise 
reasonable care to follow the application 
of the proceeds. This duty should not be 
made illusory by permitting the trustee 
to be satisfied with a mortgagor’s certi- 
ficate of compliance. Certainly, in any 
case where the trustee, including any de- 
partment or principal official of the trus- 
tee, has reason to believe that proceeds 
are being, or are about to be, misapplied, 
the trustee should be charged with the 
duty to investigate and take appropriate 
action to prevent diversion. 

Action upon Default—Another active 
responsibility which the trustee should 
undertake is for the use of reasonable 
care and diligence in ascertaining the oc- 
currence of defaults under the indenture 
and in giving notice thereof to the secur- 
ity holders where such notice is neces- 
sary for their protection. It should have 
the affirmative obligation to take such 
steps toward advising security holders of 
impending or actual defaults as are, in 
view of all the circumstances, reasonable 
and necessary for their protection. “To 
publicize transient and technical defaults 
might do irreparable damage to security 
holders and issuer alike. No rigid and 
inflexible rule can be prescribed. What 
is needed is a standard of conduct pre- 
scribed by law which requires the trustee 
to take the same action it would take 
were it the investor. 

And, when default occurs, the trustee 
should be made responsible for failure to 
take such action in the protection or en- 
forcement of the security; in the collec- 
tion of principal or interest; or in the 
representation of their beneficiaries in 
legal proceedings, as is reasonably neces- 
sary for the protection of investors. The 
position of the trustee under the typical 
trust indenture with respect to defaults 
may be summed up by saying that it is 
one of power without duty or responsi- 
bility. Trust indentures normally con- 
tain express provisions that, despite the 
happening of specified defaults, the trus- 
tee has no duty to foreclose or to initiate 
other judicial proceedings or take any 
other action specified in the indenture, 
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unless the bondholders holding a stated 
percentage of the principal amount of se- 
curities then outstanding make a demand 
upon it. And almost uniformly it is a 
further express provision of the inden- 
ture that the trustee has no obligation to 
take any action which in its opinion is 
likely to involve it in expense or liability 
unless the security holders furnish it 
with indemnity. 


Active Powers and “Conflict of Interests” 


Here, as elsewhere, the necessity is not 
for greater powers, but for powers coup- 
led with duties and responsibilities. The 
requirement should be for an indepen- 
dent and aggressive champion of the in- 
terests of the security holders. Accord- 
ingly, the trustee should be required to 
act with that vigilance and thoroughness 
which it could be expected to exercise if 
it were protecting its own investment. 


It is elementary that a trustee must be 
qualified to discharge the duties and re- 
sponsibilities of the trust. In the field 
of personal trusts this has long been 
recognized. And as trustees under in- 
dentures assume greater powers, respon- 
sibilities and duties, they must qualify 
themselves for the discharge of these 
functions. Otherwise they will lay them- 
selves open to serious criticism and the 
way will be clear for abuse of their trust 
position. As the Commission said in its 
report, “An active trustee may be worse 
than a passive one, unless it is free of 
adverse interests.” It is impossible that 
the corporate trustees be the active and 
aggressive champion of the interests of 
the security holders if they have or rep- 
resent interests which detract from their 
loyalty to their beneficiaries. *** 


One type of interest which may result 
in injury to security holders is that of 


short-term creditor. The claims and de- 
mands of short-term, unsecured creditors 
on the one hand, and of long-term, se- 
cured creditors such as bondholders on 
the other, are obviously antagonistic. A 
trustee for bondholders which at the 
same time is a short-term creditor of the 
corporation, therefore, finds itself in a 
position where it must be motivated by 
inconsistent desires. On the one hand, 
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it owes a duty to itself and to its stock- 
holders and depositors to protect its 
loans; on the other hand, as trustee for 
bondholders, it is under a disability to 
take any step which is prejudicial to 
their interests. To discharge these in- 
consistent duties is frequently impos- 
sible. Either the trustee will move to 
protect its own loans or it will sacrifice 
its own pecuniary interests and prejudice 
the interests of its stockholders and de- 
positors. The temptation is exceedingly 
strong to sacrifice the interests of the 
bondholders. 


Exceptional Instances of Self-Protection 
Cited 

Instances are shown in the Commis- 
sion’s report in which trustees which 
were short-term creditors of the issuer 
were put to the choice whether they 
would serve the interests of the bond- 
holders, or would act for the protection 
of their own loans. In one such case 
(related at pages 83 and following of the 
report) the trustee had extended a line 
of credit to the company, and the com- 
pany had deposited, as security for its 
loans, receivables in the amount of 120% 
of the loans. At a time when the com- 
pany was known by the trustee to be in 
difficulties, and when it knew that de- 
fault and reorganization were impend- 
ing, the trustee procured a modification 
of the loan agreement, so that it might 
keep some $200,000 of collateral then on 
deposit with it in excess of 120% of the 
loan. Save for this modification of the 
loan agreement, the company could have 
withdrawn the excess collateral, and the 
assets to which the bondholders might 
resort for payment of their claims would 
have been increased. But the trustee 
capitalized on its inside knowledge of the 
situation to modify the loan agreement, 
freeze the deposited collateral and pro- 
tect its own interests as creditor. And 
at the same time it withheld knowledge 
of the imminent default of the company 
from the bondholders. 


Another case is shown (pages 88 and 
following of the report) in which bank 
creditors, including the trustee, took suc- 
cessive steps, prior to reorganization and 
in reorganization, to impound the assets 
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of the company, with the result that the 
banks emerged as owners of the com- 
pany and the security holders found 
themselves with an insignificant return 
on their investment. In this series of 
events the trustee was in no position to 
make a judgment in the interests of the 
debenture holders. It was one of the 
benefited creditors. 


Self interest of the trustee as a cred- 
itor of the issuer, which motivated the 
trustees in these cases, is a powerful 
determinant of action. It is inconsis- 
tent with “the cardinal principle that is 
common to all fiduciary relationships— 
namely, fidelity” to the interests of the 
beneficiary. 


The “Segregation” Proposal 


There is nothing necessary in the dual 
function of trustee and short-term cred- 
itor. Indeed, replies to the Commission’s 
questionnaire to corporate’ trustees 
showed that only 19 out of 240, or about 
8%, of the commercial banks replying to 
the questionnaire had outstanding short- 
term credits to the issuer of the bonds 
for which they were acting as trustee 
within a year prior to default on the 
bonds. And because in particular cases 
the trustee has been the source of loans 
to the company, it does not follow that 
this is a necessary or desirable arrange- 
ment. In many instances of loans by the 
trustee to the company, the occasion for 
the loans was not the trustee relation- 
ship, but rather the fact that the com- 
pany had been accustomed to look to the 
bank for credit before the trustee rela- 
tionship arose. 


The Commission has made the follow- 
ing recommendation: “Either corporate 
trusteeships must be divorced from com- 
mercial banks and made the exclusive 
function of trust institutions specializ- 
ing in the business of acting as trustee; 
or a commercial bank acting as trustee 
for securities of a corporation should not 
be permitted to hold a management, own- 
ership, or creditor position in that com- 
pany.” The result of this recommenda- 
tion would not be that a corporation 
would find it more difficult to obtain 
short-term loans from banks. It would 
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mean merely that banks or trust institu- 
tions would act as trustee for adequate 
compensation; and that banks other than 
those acting as trustee for securities of 
a given corporation would be the makers 
of short-term loans. 

Other material and substantial inter- 
ests which may conflict with the interests 
of the security holders, and which will 
tend to divide and lessen the loyalty of 
the trustee to its beneficiaries, should be 
avoided. 


Other “Conflicting” Affiliations 


Representation of the issuer on the 
board of the trustee may give rise to an 
alliance which is dangerous to the secur- 
ity holders, since the interests of debtor 
and creditor are commonly opposed. This 
conflict certainly arises where such rep- 
resentation gives the issuer control of 
the trustee. It may likewise arise where 
a minority of the board of the trustee is 
composed of officers or directors of the 
issuer. 

The same considerations apply to al- 
lowing a director or officer of the issuer 
to be an executive officer of the trustee. 
The primary concern of the management 
of a corporation normally will be with 
stockholders. Accordingly, in the inter- 
ests of the beneficiaries of these trusts 
it is the part of prudence and safety to 
eliminate the issuer from the councils of 
the trustee. 

The same is also true of situations 
where the trustee owns or represents 
stock or other junior interests of the is- 
suer. It will tend to be under constant 
pressure of competing loyalties. Its 
loyalty to management may demand a 
constant drive to maintain the company 
as a going concern in the interests of 
stockholders, even though the assets upon 
which the bondholders have a claim are 
wasted or diverted. The interests of 
bondholders, on the other hand, may de- 
mand prompt recognition of default and 
action to foreclose. 

Complete divorce of the underwriter 
and trustee is also considered essential 
for the protection of the security holders. 
The underwriter may have many reasons 
for concealing defaults when it would 
be to the best interests of the security 
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holders to proceed forthwith to fore- 
closure, receivership or bankruptcy. The 
underwriter may have junior securities 
to protect. It may have a market to 
maintain. It may have ties to the man- 
agement which are so strong as to in- 
duce it to lull the security holders into a 
false sense of security. It may have a 
desire to obtain control over the whole 
reorganization when it does come and to 
conceal defaults until the reorganization 
stage is set. To the extent that the trus- 
tee is closely affiliated with the under- 
writer, the trustee shares the conflicts 
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which arise out of these adverse inter- 
ests of the underwriter. 

The central theme of the Commission’s 
report may be briefly stated: That it is 
necessary in the public interest and for 
the protection of investors that the hold- 
ers of corporate obligations have the un- 
divided loyalty of an active trustee. This 
would involve the carrying over into the 
corporate field of the standards of fidu- 
ciary relationship which have long ob- 
tained in the field of personal trusts and 
with which professional trustees have 
had a long and rich experience. 





What the Public Wants to Know about Trust Business 
Need of Elasticity to Meet Changing Requirements 


MERRYLE STANLEY RUKEYSER 
Financial Columnist, The New York American 


F I picked out ten persons on the street 

at random and asked them what they 
wanted to know about the trust business, 
most of them would reply: “Huh?” 

In the United States there are many 
publics—a public for swing music, a pub- 
lic for Negro spirituals, and a public for 
chamber music. In the great cities, trust 
companies do not especially encourage 
personal trust estates of under $100,000. 
Accordingly, the interested public is a 
selected group in the top bracket. 

Even the beneficiaries of trust funds 
are not passionately eager to learn the 
details of the technique of trust adminis- 
tration. As long as they receive their 
checks periodically, they are complacent. 
When, as, and if, their income should be 
diluted by the ravages of depression, they 
suddenly become aware of the mechanism 
of trust management, and their first in- 
clination is to assume that the trustees 
are moral descendants of Jesse James. 
Perhaps you trust men have been delin- 
quent in not educating your clients bet- 
ter. 


What is “Financial Security”? 
The public should be told that security 


is not something which can be readily 
bought in a slot machine or obtained 


through the political grant of a Dr. 
Townsend or even by the passage of the 
Social Security Act. Security is an 
economic ideal which at best can only be 
approached, but never fully attained. 
Achieving even reasonable security re- 
quires lifelong vigilance and continuous 
supervision; it can’t be assured merely 
by signing on the dotted line. 

The naive layman, dreaming of finan- 
cial security, visualizes a static world, 
yet the world in which we live is in the 
midst of accelerated change. Bolshevism, 
Fascism, New Deals, inflation, and other 
trends wreck the soundness of long term 
investment, yet at the time of investing, 
the saver usually is oblivious of these 
outside forces and considers mainly 
whether the company issuing the bonds 
is earning its interest two or three times 
over. 

During the last boom, venders were 
purporting to sell “security” in ready- 
made packages. For example, the build- 
ing and loan associations put out litera- 
ture showing that the payment of $100 a 
month by a member would result in a 
fund of $20,000 in twelve years. This 
expectation, however, was frustrated by 
the changing conditions. Likewise, those 
who for many years had been carrying 
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non-cancellable health and accident poli- 
cies in the largest life insurance com- 
pany writing such business, had a sense 
of contingent financial well-being. Yet 
recently, this company suspended and 
was succeeded by a new company which 
proposes to write down the benefits to 
thirty per cent of the terms stipulated in 
the original contract. 

Even when insurance companies stay 
solvent, the dividends which they pay and 
which are used to reduce premium lia- 
bilities of policy-holders are subject to 
change in accordance with shifting 
economic conditions. The companies, of 
course, do not guarantee the dividends, 
but the agents in selling the policies 
habitually assume that current rates will 
prevail. 

The Social Security Act, though desir- 
able in its objectives, brings hidden haz- 
ards. The Federal Government is to hold 
the fund and, instead of investing it in 
diversified mortgages and bonds, as the 
private insurance companies do, the fund 
is to be placed solely in United States 
Government bonds. This means that if 


prodigal spending is long continued and 


if inflation results, the fund will be cor- 
respondingly bereft of purchasing power. 
Likewise, in selling circulars, where pri- 
vate saving schemes are outlined, the 
vendors habitually assume better results 
than are actually attained. Taxes and 
business losses in practice frequently re- 
sult in deductions not contemplated by 
the buyer who is dazzled by the com- 
pound interest table. In addition, there 
is the effect of insolvent corporations, de- 
faulted interest, and omitted dividends 
on the financial hopes of the savers. 


Realistic Approach to Public Criticism 


It seems to me that it has been a long 
time since the American people have dis- 
passionately evaluated bankers. Before 
October 24, 1929, we were living in a 
banker’s civilization, and perhaps finan- 
ciers were overvalued. Then their public 
influence and their rewards may have 
been excessive in relation to the actual 
service rendered. If the pendulum 
swung too far in the direction of glorify- 
ing bankers during the boom, it certain- 
ly swung back to the other extreme by 
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the trough of the depression. The sol- 
vent, unencumbered bankers of the 
nation deeply resent the implication that 
banking is not respectable. So pro- 
found is this feeling that there is a ten- 
dency to put up their backs when any 
further change is suggested from Gov- 
ernmental quarters. 

As a result of this attitude, bankers 
are somewhat handicapped when they 
appear before Congressional committees 
to discuss proposed legislation. They 
permit their adversaries to seize the ball 
and carry it down the field. It might be 
better for bankers to be realistic, and to 
seek to direct and interpret change, rath- 
er than to resist it blandly. Backed by 
adequate fact finding, bankers could go 
down to Washington so well informed, so 
judicial, and so obviously concerned with 
the fundamental welfare of the country 
that they could sweep out of court their 
superficial critics. 

The Securities & Exchange Commis- 
sion has submitted a report to Congress 
criticizing aspects of the fiduciary busi- 
ness in regard to corporate trusteeship. 
Apart from verbiage, the complaint, as 
I read it, is that trust companies are too 
mechanical in their relations with corpo- 
rations and do not exercise a genuinely 
active trusteeship. 

As one who believes ardently in the 
American system, I am eager to elimin- 
ate unnecessary sources of friction, in- 
efficiency and gentle racketeering. What 
a wholesome thing it would be if we 
could so reward trustees that they would 
stand as vigilant umpires between corpo- 
rations and their security holders, inter- 
preting the indentures impartially and 
insisting vigorously on adherence to the 
spirit and the letter of the covenants. 
Under such a setup, chicanery would be 
nipped in the bud. Abuses would be pre- 
vented before they could bring disaster. 
Corporate scandals would be aborted in 
the early stages, and the public would be 
spared of ultimate disillusionment at 
corporate autopsies conducted by head- 
line-seeking Congressional Committees. 

Why haven’t corporate trustees been 
more vigorous in safeguarding invest- 
ment? If I speak bluntly, I talk in the 
spirit of a friendly critic. 
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The first obstacle is that the present 
scale of fees is wholly inadequate. 


Removing Barriers to Initiative 


Instead of profiteering, you are con- 
tracting to give away your services for 
less than they are worth. As a conse- 
quence, it is necessary either to skimp 
on service or to take a licking. The 
paucity of fees limits the amount of in- 
dependent fact finding that you can do 
in order to check up on your corporate 
wards. As a result, the tendency is to 
become technical, and to lean over back- 
wards before intervening. There is a 
fatal temptation to sit tight until a sub- 
stantial number of affected security 
holders band together and force action. 
The first need is to fix a higher scale of 
fees which will permit you to keep thor- 
oughly alert to what is going on. 

A second barrier to the vigorous exer- 
cise of the trusteeship has arisen from 
the fact that appointment of trustees has 
been under the control of the issuing 
bankers. It may be that in the minds 
of some selling-minded financiers, there 
was a feeling that too much aggressive- 
ness might be a deterrent to future ap- 
pointments. 

Third, there have been instances where 
through interlocking directorates or oth- 
erwise the trust company was too closely 
affliated with the corporation over 
which it exercised a trusteeship. Ac- 
cordingly, the spirit of neutrality and 
disinterestedness, which are essential for 
vigorous trusteeships, has not been uni- 
formly present. 

Perhaps a voluntary commission of 
bankers could supervise the appointment 
of corporate trustees and determine in 
each case whether sufficient disinterest- 
edness and neutrality exists. Unless 
there is the will to do this voluntarily, 
there is always the danger that the sug- 
gestion might be made that supervision 
of this relationship be placed under the 
control of outside bureaucrats. 


The regulatory authorities have al- 
ready contemplated rules making for dis- 
interestedness. For example, in the new 
trust regulations prepared in the begin- 
ning of the year for setting up conditions 
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of membership in the Federal Reserve 
System, a new subsection provides in 
part: “Such banks shall not invest funds 
held by it as fiduciary in obligations of 
or property acquired from the bank or its 
directors, officers, employees, members of 
their families, or their interests, or in ob- 
ligations of or property acquired from 
the affiliates of the bank.” I refer to this 
situation only to bring into focus my con- 
ception of the high type of public ser- 
vice you trustees are capable of render- 
ing. 


I have long been appreciative of the 
good work you have always performed. 
I think it is amateurish to concentrate 
on your occasional blunders rather than 
to view your whole work in proper per- 
spective. 


The Trustee as a Business Umpire 


You trustees should be above the rough 
and tumble of ordinary competition. As 
umpires in the game of business, it is 
your duty to make sure that over-eager 
base runners are not deliberately plant- 
ing their spikes into the legs of opposing 
basemen. To the extent that you are 
impartial and just, your power for good 
is unlimited. You are free of the bias of 
bureaucrats. You are under no pressure 
to do illogical and improvident things in 
order to get the applause of the galleries. 


As the guardians of the savings of our 
people, you occupy a crucial role. Ac- 
cordingly you cannot be indifferent eith- 
er to uneconomic policies of politicians 
or to capital-destroying shyster tricks of 
racketeering financiers. 


I know that you are too sensible and 
to competent to rush half-cocked into 
lawsuits or into ill-considered publicity 
ventures. I do not undervalue your ca- 
pacity to achieve fine results through 
quiet moral suasion in calling offenders 
quietly on the carpet, and talking Turkey 
to them in a friendly manner. Much 
good has already been accomplished 
through this unostentatious technique, 
and more will be done in the future as 
the work of trustees is further divorced 
from new business departments. *** 

Pending sensible modernization of 
laws, testators and creators of living 
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trusts ought to consider provisions which 
will lighten the liability of trustees, and 
encourage them to exercise their best in- 
vestment judgment rather than merely 
play safe. German trustees, who kept 
estates in high grade Teuton bonds 
through the German inflation, doubtless 
were literally complying with the statute, 
yet they were leading their clients to 
ruin. 


The Investment Problem and Discretionary 
Powers 


My thought is that it would be better 
to return to the original idea and trust 
the trustee rather than hamper him with 
inflexible rules and regulations which 
prevent him from doing his job. Ob- 
viously, the old laws and the old tradi- 
tions to restrain practical investment 
management were intended to forestall 
dishonesty among trustees, but they have 
no value in achieving sound investment 
procedure and in overcoming the ravages 
of adverse economic trend. 


Of course, there is a different ap- 
proach in various states to this legal 
problem. Unlike New York, Massachu- 
setts has no list of legal investments. 
Protection instead is provided by case 
law and by the general principle of put- 
ting the responsibility on the trustee and 
holding him liable. In Massachusetts, 
the formula, “the care and prudence an 
individual practices in handling his own 
affairs” has become the guiding principle 
and has much in its favor. Moreover, 
the right of the trustee to hold invest- 
ments received from the maker is recog- 
nized in Massachusetts, Connecticut and 
certain other states. On the other hand, 
Pennsylvania and New York and others 
have decided a trustee should change to 
authorized securities. It seems to me 
that the criterion should not be whether 
securities were put in the estate by the 
maker, but rather are they suitable un- 
der present conditions for the beneficia- 
ries of the estate. 


Needless to add, I deplore the folly of 
testators and others who seek to rule es- 
tates through the decades with a dead 
hand. The fatuity of instructing trus- 
tees to buy ferry bonds long after bridges 
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and tunnels have rendered them obsolete 
needs no demonstration. It is a waste of 
funds to employ trustees unless the crea- 
tor of the estate is willing to rely on the 
trustee’s intelligence and integrity. I 
urge care in the selection of trustees, and 
then advise giving them reasonable dis- 
cretionary power. For, as Heraclitus 
told the ancient Hellenes, “all is flux,” 
and the creator of the estate, if intelli- 
gent, can only be sure that, if alive, he 
would be doing different things twenty 
years hence than today in order to attune 
his investments to shifting conditions in 
the dynamic world in which we live. The 
estate builder, who assumes that the 
world is static, is merely decreeing de- 
struction for his heirs. 


The New Tax Philosophy 


Moreover, in this changing world in 
which we live, the tax factor is becoming 
increasingly important in the investment 
transactions of free men. - Those subject 
to maximum death duties know that, if 
they invest solely in bonds of the highest 
grade, three fourths of the estate will 
disappear as soon as the tax collector 
steps in at the first transfer. Accord- 
ingly, wealthy men, in handling their 
own investments, seek to offset this dire 
prospect in part by investing in securi- 
ties which are capable of growth. In in- 
cluding common stocks in their port- 
folios, they are hopeful—doubtless in 
some instances if is a vain hope—that 
the increment through the years in the 
value of such stocks will absorb all or 
part of the death duties. 


This motive is likely to become so 
strong among men of substantial means 
that they may turn away from trust com- 
panies if they are uncompromising in re- 
fusing to look beyond “legals” for in- 
vestment. 


Proving the Social Value of Savings 


In this connection, public education is 
necessary. Banking and the exercise of 
trusteeship will be easier when the public 
better understands the social value of in- 
vesting savings in plant, equipment and 
lavor-saving machinery, which supple- 
ment the human worker and pave the way 
for superior American living standards. 
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Then the voters will know that the 
reckless politician who indiscriminateiy 
seeks to soak the thrifty is really strik- 
ing at them. In disturbing investment, 
politicians cut down opportunity for full 
employment at high wages, and the in- 
evitable consequence is a lowering of 
popular living standards. Thus, safety 
in investment is tied up with public edu- 
cation as to the functioning of our cap- 
italistic society. 

The agitator is not to be answered 
with hyperbole and emotion. The only 
effective answer lies in a thoroughly hon- 
est exposition of the functioning of our 
economic society. The need is to form- 
ulate, in simple terms, the essential facts 
concerning the anatomy and physiology 
of the American economic system. Too 
much comment is based nowadays on 
looking at certain parts of the system, 
rather than the totality. 

Before there can be better understand- 
ing, there must be better bookkeeping. 
The results will be illuminating not only 
to agitators, but to all other members of 
society, including bankers. The Bank- 
ers’ Association could do little more use- 
ful in my opinion, than to conduct cen- 
tral bookkeeping concerning the total af- 
fairs of the people of the United States. 

Once such data becomes periodically 


available to investment analysts, they 


would be better fortified in making in- 
vestment decisions. They would not 
need inside information then. Knowing 
what to anticipate, they could concen- 
trate on the selection of individual se- 
curities best attuned to the needs of in- 
vestors and to prospective conditions. 
Once financiers are guided by dependable 
bookkeeping concerning totalities affect- 
ing the economic situation in the United 
States, they will act with the certainty 
of scientists rather than in the spirit of 
guesswork which animates rule-of-thumb 
intuitive operators. 

Vaudevillians blame bankers for being 
too hard-boiled, but in fact they are fre- 
quently too sentimental. Often they are 
deflected from their course by their emo- 
tions and by attachment to academic 
theories unrelated to reality. You trus- 
tees are the apostles of genuine invest- 
ment. Your course will be rendered 
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easier if commercial banking is conduct- 
ed in the soundest possible manner, re- 
sponding primarily to the flow of cur- 
rent business operations. You repre- 
sent true savings, which consist of 
goods produced and .remaining uncon- 
sumed. 


Public Service Displacing Personal 
Aggrandizement 

In this rapidly growing country, we 
aave already gone through three phases 
of banking. In the first phase of nat- 
ional banking, banks were the personal 
organs of great financiers, such as 
George F. Baker and James Stillman. In 
those days, the name of the individual 
was more important than the name of the 
institution. Banks then responded to 
the whims and ideas of the big men at 
the helm. 

Then the country grew too large for 
one man institutions, and financiers had 
to reach out to the public for additional 
capital. In the second phase, however, 
the dominant figures still used the banks 
for personal aggrandizement, going 
joint account with the institution on 
deals. 


In the decade before the panic, a new 
phase was introduced. By this time, the 
capital of the hired banker was small 
compared with the size of the banks. Ac- 
cordingly, profit sharing was introduced. 
A slice in the profits was allocated to the 
key men in the institution. There may 
have been much merit in this conception, 
but it came into disfavor during the de- 
pression when exhumed by the Senate 
inquisitors. 

Perhaps we are entering the fourth 
phase when banking will be viewed pri- 
marily as a trusteeship. They have 
something of this viewpoint in England, 
where it is not customary for commer- 
cial bankers to become enormously 
wealthy. In fact, if a banker over there 
gets rich with undue celerity he is looked 
upon with disfavor. 

If we are to snatch the hope of bonan- 
zas from the bankers, we must better 
compensate younger men entering bank- 
ing. In the past, they have been greatly 
underpaid; especially during their early 
years. But during their apprenticeship 
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they were willing to live on their folks 
or otherwise in the hope that ultimately 
great riches were ahead. 

If under the new setup banking is to 
offer little more than a good living, then 
it becomes a matter of decency to pay 
younger financiers all they are worth. On 
this basis, banks will have a wider selec- 
tion of personnel. If they begin paying 
salaries to all which will make them self- 
supporting, they will not be restricted to 
the socially elite. In order to get a per- 
sonnel that will fully understand the 
psychology of American life, it will be 
well to select men and women solely on 
the basis of merit irrespective of nepo- 
tism and social prestige. 


Elasticity to Meet Changing Needs 


The institutional trustee has the im- 
mense advantage of continuity of life. 
Likewise, the incorporated status fixes 
the responsibility of the company and 
tends to protect all who deal with it. 

Under the trusteeship conception, pub- 
lic confidence in bankers will rise, and 
this growing faith should be met by vol- 
untary imposition of higher standards 
on bankers. There should be a reluc- 
tance to advancement of men to respon- 
sible posts in banking without adequate 
professional training. Like the Euro- 
pean institutions, we should recognize 
the importance of giving apprentices 
training in all principal departments be- 
fore permitting them to accept perman- 
ent specialties. 

I believe that the new promise of 
American life is very bright. With 
competent political leadership, we are 
destined to enter the golden period of 
popular well-being. Improved modern 
industrial efficiency and better recogni- 
tion of the needs of keeping the princi- 
pal economic groups in balance fore- 
shadow enormous economic strides ahead. 
This will mean a vast increase in nation- 
al wealth and a tremendous acceleration 
of savings. As this develops men will 
distrust amateurish, self investing pro- 
grammes, and turn more and more to 
well qualified specialists for guidance. It 
is important for the trust men to de- 
velop sufficient flexibility to be ready for 
this great expanding opportunity. Other- 
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wise, by taking too narrow a view of 
their sphere, they will be defaulting in 
favor of outsiders who will step in to 
seize the opportunities from which they 
turn. 

If trustees are to enlarge their con- 
ception of proper investment media and 
are to consider offering their services to 
a still larger public, they too will have 
to invent labor-saving technique, such as 
composite trust funds. We are at a stage 
of economic cycle where new careers and 
new opportunities are fast opening up. 
It is time to go forward sensibly, sanely 
and intelligently. Such a programme 
must be based on honest fact finding, not 
on mere phrase making or the exploita- 
tion of ancient prejudices. 


Virginia Adopts Uniform 
Principal and Income Act 


Virginia became the first State to 
adopt the final draft of the Uniform 
Principal and Income Act, at the last 
session of the legislature (Acts of Vir- 
ginia Assembly of 1936, page 1024). 
The pioneer state in this field was Ore- 
gon, which enacted the fourth tentative 
draft of the Act into law early in 1931. 
However, the differences in the two 
drafts are of but minor importance in 
their effect on corporate fiduciary admin- 
istration. 


It seems unfortunate that this Act has 
not received legislative sanction in more 
jurisdictions since its approval by the 
National Conference of Commissions on 
Uniform State Laws in 1931, although 
it was introduced in several states soon 
afterward. The complicated and con- 
flicting nature of the existing rules on 
apportionment would seem to have com- 
pelled a more widespread adoption of the 
simple, workable rules devised by the 
Commissioners after years of study, dis- 
cussion and revision. The action by the 
Virginia legislature, however, should 
provide a new impetus to the movement, 
which may well find several states falling 
into line at forthcoming legislative ses- 
sions. 





Adequacy and Methods of Corporate Fiduciary Charges 


Distinguishing Between Mechanical Operations and Professional Ability 


H. N. STRONCK 
Technical Adviser to Banks, San Francisco 


BELIEVE the fundamental problem 

which you are attempting to solve is 
one of increasing the net earnings of 
your trust departments, and the schedule 
of charges is but one of many factors 
which enter into the net profit equation. 

One of the main topics of discussion 
at the 1929 Convention of the American 
Bankers Association at San Francisco, 
was the policies and practices of service 
charges of commercial banks. Although 
the business volume of banks at that 
time had reached the highest point in 
history, the trend of net profits was 
downward and one of the contributing 
factors was the increasingly large vol- 
ume of unprofitable business. We all 
know that decided progress has been 
made since that time in the development 
and application of adequate service 
charges as regards the commercial de- 
partment of banks. These are now an 
accepted practice in the majority of 
banks, and in many instances this extra 
revenue is what sustains the net profit 
position. 

A great deal of research work was 
done in the development of an acceptable 
equation for the determination of the 
costs involved in the analysis of deposit 
accounts. Although, at the beginning, 
the problem appeared difficult, yet com- 
pared with the problem of cost deter- 
mination involved in the analysis of the 
work of trust activities, it is exceeding- 
ly simple. In deposit account analysis 
we deal largely with the very tangible 
factors of a limited number of transac- 
tion activities, all readily subject to 
measurement and costing; in many trust 
department activities we deal with ad- 
_ ministrative and intangible’ services 
which are exceedingly difficult, if not 
impossible, from a practical point of 
view, to evaluate. 


How Banking and Trust Cost Analyses 
Differ 

In determining the administrative 
costs of banking operations, we can deal 
with per-unit costs of aggregate port- 
folios, such as per $1000 of bonds and 
securities, per $1000 of commercial loans, 
real estate loans, etc. We invest de- 
positors’ funds as an aggregate and the 
individual account loses its identity. 

In determining administrative costs of 
trusts, we do not deal with aggregates 
but with individual accounts with ex- 
treme variations as to the types of as- 
sets in each trust. The only manner in 
which a situation similar to the admin- 
istration of the bond portfolio of the 
bank could be approached would be un- 
der a mingled fund plan applicable to all 
trusts. 

In a comparative analysis of the costs 
entering into deposit accounts of many 
banks, extreme variations were found; 
yet a more or less acceptable standard 
was developed. Low cost banks, due to 
operating efficiency, gained a margin 
from the schedules; the high cost banks 
suffered and might have said that the 
schedule was inadequate, but they were 
too proud to admit that their costs were 
decidedly out of line with those of their 
competitors. The same is true in trust 
departments, where operating expenses 
and costs of activities vary tremendously. 

In my own limited experience of man- 
agement studies of banks and the various 
departments thereof, I have found trust 
departments which operate all the way 
from a substantial loss to operating profit 
margins of from 40 to 60 per cent of 
gross income, and I am not referring to 
small, unseasoned operations, but to 
trust departments of rather substantial 
volumes. Also, I have observed these 
large variations among trust depart- 
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ments that, theoretically at least, were 
operating on fee schedules very nearly 
identical. 


Fee Schedules for Mechanical and 
Discretionary Functions 

Are fee schedules adequate? In com- 
mercial banking it is considered that, un- 
der present income rates, an operating 
profit margin of 1 per cent of deposits is 
a satisfactory earning rate. This means 
about 25 per cent of gross income. Should 
this be a yardstick for trust department 
operations? I believe not. Where the 
responsibility of administration of trust 
assets is involved, I believe the margin 
should be at least 50 per cent; that is, 
the minimum fee should be at least 100 
per cent greater than the total adminis- 
trative and operating cost. On purely 
mechanical operations, however, such as 
dividend and coupon collections, stock 
transfers, registrations, etc., the prob- 
lem and responsibility is more closely 
comparable to commercial department 
routine activities and the margin would 
not need be as great. 


A number of years ago, I directed a 


wide study of trust department profits 
and came to the conclusion that for high 
grade services an operating profit mar- 
gin of 50 per cent would be equitable to 
all concerned. Are the various compon- 


ent fees adequate? The answer is prob- 
ably no. A breakdown analysis of some 
of these departments whose aggregate 
profit margin is satisfactory, discloses a 
very wide variation in the profit mar- 
gins of various types of. services, and 
the peculiar part of it is, that, in many 
instances, the low profit services are 
those relatively simply to evaluate, such 
as safe-keeping, stock transfer and reg- 
istration, coupon collecting, and others 
which are based almost entirely on vol- 
umes of transactions handled. There- 
fore, are those fees inadequate? In 
some instances yes—in others no. Non- 
adherence to established schedules ap- 
pears to be the difficulty in many in- 
stances. It appears to be inherent in 
such banking institutions where the 
trust department is looked upon largely 
as an adjunct service department and 
where, as a matter of general bank pol- 
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icy, it renders services to customers of 
other departments on the basis of the 
joint value of that customer’s account. 
It appears under extremely competitive 
conditions for new business where there 
is a “gentlemen’s” agreement as to fee 
charges among the banks—but not all 
of them are “gentlemen.” 

I am not going to address these re- 
marks to representatives of pure trust 
companies who must and generally do 
earn a profit on their capital because they 
have no other sources of income, nor to 
those who represent large, seasoned 
trust operations where the banking de- 
partments are practically adjuncts and 
where the general policies of the institu- 
tion are dominated by trust-minded 
executives, but to those who represent de- 
partments whose operations are but a 
small proportion of the banking institu- 
tion as a whole. Many such departments 
are of but relatively recent origin and 
were created by the banks during the era 
when it was considered good style to 
make “department stores” out of banks. 
They were to be just another source of 
diversified revenue. 


Trust Department as an Adjunct Service 


In studying trust department possibili- 
ties, well developed and successful ones 
only were visited by bank officers, who 
were amazed at the large profit margins 
developed therein as compared with com- 
mercial banking departments; but they 
failed to realize the time element neces- 
sary to build a trust business which will 
yield a commensurate profit. Other bank 
officers were “sold” the idea of establish- 
ing trust service by individuals with lit- 
tle or no executive trust experience and 
on elaborate promises of quick profits. Is 
it any wonder then that bank officers 
have been keenly disappointed by the 
large expenditures made in the develop- 
ment and maintenance of such trust de- 
partments as compared with the revenue 
produced. 

Others are considered as having some 
by-product value to the bank as a whole 
in rendering services to important com- 
mercial department accounts, or as an 
aid in developing services for other de- 
partments; but if that is the view-point 
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of the bank’s management then the posi- 
tion of the trust officer is certainly not 
an envious one because no capable trust 
officer cares to run largely a service de- 
partment for other banking departments. 
In other instances the trust department 
is an isolated operation, an “orphan” as 
it were, due to the fault of the trust of- 
ficer himself. The commercial officers 
are said to be not interested and do not 
cooperate. This is attributed to the es- 
tablishment of a “wall of mystery” 
around the services and operations of the 
trust department as far as the personnel 
of the other departments of the banks 
are concerned. I believe that it is the 
distinct duty of the trust officer to edu- 
cate the personnel in other departments 
in the importance and value of trust ser- 
vices, so that they will become trust- 
minded and cooperate. A trust depart- 
ment which is constantly looked upon as 
an adjunct service department has no op- 
portunity for development into a worth 
while and profitable operation. Trust 
officers are interested in knowing the 
factual degree of profit or loss of their 
I have 


operation; but how many do? 
seen banks with highly developed income 
and expense and operating cost methods 
of all operations except the trust depart- 


ment. All bank auditors and controllers 
have been developed from the banking 
departments, but few have any interest 
at all in trust departments. Therefore, 
a trust officer, in addition to his many 
other qualifications, must also be an ex- 
pert accountant to unravel his own situa- 
tion, with but little cooperation from the 
technical staff of the bank. It is my im- 
pression that the educational material of 
the Trust Division of the Association 
should be directed more at the banking 
department officers than at the trust of- 
ficers. 


Proper Basis for Fiduciary Charges 


Back to the question as to the ade- 
quacy of fiduciary charges; can this be 
answered? I believe it can. The basis 
must be a sound accounting plan. Such 
a plan not only can be developed but is 
already developed and applied in many 
of the larger trust operations. Equit- 
able standards can be developed, but the 
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research work must be done in well-es- 
tablished trust departments whose var- 
ious operations are clearly defined so that 
their costs can be traced without too 
great a complexity. Costs cannot be ac- 
curately determined in very small banks 
because of intermingling of duties and 
functions; neither can they in very small 
trust departments for the same reason. 
However, standard service charges have 
been developed for banking operations 
and are applied by both large and small 
banks in a similar manner: The fee 
schedule recommended by your Commit- 
tee on Costs and Charges is certainly a 
splendid beginning and should be tested 
by all trust departments, large or small. 
Many trust departments would find an 
astounding result if they re-billed all of 
their services rendered during a period 
on such a definite fee schedule with no 
exceptions. They certainly would find 
their gross much greater than the actual. 

There should be no exceptions to the 
application of definite schedules. The 
exceptions are what dilute or ruin an 
otherwise good situation. The condition 
is exceptionally serious where the bank- 
ing institution’s general policy is to make 
exceptions to what are considered valu- 
able customers of other departments? 
According to the Banking Act it is not 
permitted to pay interest on demand de- 
posits, yet are we not giving such a com- 
mercial account something in lieu of in- 
terest when we render it a trust service 
free or at a reduced rate? Are we vio- 
lating this law when we give, for ex- 
ample, free safe-keeping service to a cor- 
respondent bank account? 

In testing a fee schedule, its effect on 
the final net profit or loss can only be 
determined by the application of a cor- 
rect expense distribution to the trust de- 
partment. Many banks still labor un- 
der the fallacy that interdepartmental 
services offset each other. They recog- 
nize that the trust department performs 
services for other departments but that 
the services performed by other depart- 
ments plus no charges to the trust de- 
partment for rent, light, etc., offset each 
other. There never was a greater fal- 
lacy. This situation can be readily 
placed on a factual basis through inter- 
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departmental billings based on value of 
services rendered. .Then there is the 
aged argument about what credit should 
be given the trust department for the 
deposit balance it carries with the com- 
mercial department. If the commercial 
department analyses the cost of deposit 
accounts, why should it not apply the 
same formula to the trust department de- 
posit and thereby determine its value? 
This method is more equitable than a so- 
called interest allowance thereon at a 
fixed rate. But, in the final analysis, 
should we consider the value of this ac- 
count as trust department income in the 
determination of the net profit of the de- 
partment? A trust department is es- 
tablished to perform various services on 
a fee basis and should not these fees in 
themselves be adequate to yield a com- 
mensurate profit? Shall we allocate the 
income from capital funds on a pro-rata 
basis to the trust department? Decid- 
edly no. Income from capital funds be- 
longs to no department of the institution 
but directly to the stockholders. 


Importance of Analyzing Market 


If the test indicates a loss or very 
small profit, the two factors to be inves- 
tigated are costs of operation and vol- 


ume. It has been found that costs of 
handling transactions in trust depart- 
ments vary considerably under relatively 
the same volumes. This then is a mat- 
ter of efficiency of operations, of person- 
nel, and procedures. If these costs can 
be brought down to a reasonable basis, 
and we still have a loss or low profit, the 
question of the necessary minimum vol- 
ume of fee income to produce a profit en- 
ters into the situation. This can then 
be mathematically determined, and the 
important question then arises, can this 
volume be attained? This involves a 
study of the potential market for trust 
services in that particular area and the 
proportion which might be attainable. 


How many trust officers have made an 
intensive market analysis for trust ser- 
vices in their communities? How much 
of the potential business do corporate 
fiduciaries actually obtain? Court rec- 
ords in many communities indicate that 
but a small proportion of court or testa- 
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mentary trusts are administered by cor- 
porate fiduciaries. Also, an analysis of 
the wealth of individuals in the commun- 
ity may indicate a decided undevelop- 
ment of the living trust idea. If the 
analysis reveals that the field is decided- 
ly restricted and the opportunity for de- 
veloping a profitable volume does not 
exist, then the answer as to the future 
of a loss producing trust operation is ob- 
vious, unless the bank as a whole is so 
profitable that it might feel it could sub- 
sidize the trust services merely as a 
necessary service for the community as 
a whole. If, however, the analysis dis- 
closes a good potential market, then the 
problem of developing plans for obtain- 
ing this business arises. 

Any fee schedule indicates the multi- 
plicity of services that can be rendered 
by properly organized corporate fiducia- 
ries. When we break down the indivi- 
dual accounts in a group, greater com- 
plexities come to the surface merely on 
regular services and not including the 
variety of special services or special sit- 
uations. We have the size factors, the 
variable investment factors, and the var- 
iable transaction volume factors. Is it 
any wonder then that cost and univer- 
sally acceptable fee schedules are as yet 
in their infancy? 


Variations in Intrinsic Value of Services 


There are about three thousand bank- 
ing institutions in this country that exer- 
cise some degree of trust powers. The 
majority of these consist of small, strug- 
gling, unprofitable trust operations. In 
some the services rendered are so medio- 
cre that any charge made would be ex- 
cessive as compared with the value of the 
service rendered. Other trust depart- 
ments render services on so high a plane 
that their clients receive a value far in 
excess of the charge for the service ren- 
dered. The question arises, shall the 
same fees be paid for a mediocre service 
as for an outstandingly good service? It 
is certainly not the case in other forms 
of professional work. Would you en- 
trust your life’s savings to an amateur 
if you could obtain the services of an 
outstanding authority for the same fee? 
Yet that is what we are trying to do in 
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attempting to standardize fee charges. 
On the other hand, very capable trust de- 
partments render services at a charge 
decidedly below that of competitive or- 
ganizations, such as investment coun- 
selors and investment pools of various 
types. Are we asleep as to educating the 
public to the value of the service we ren- 
der in comparison to charges of compet- 
ing organizations? How long will it 
take us to outlive the fact that we have 
rendered too many free services and ser- 
vices at too low a cost and thereby have 
mis-educated the public? 

On the more optimistic side of the pic- 
ture, the restoration of confidence in the 
banking situation has been accompanied 
by a great increase in trust business. But 
even at that the field for high-grade ser- 
vices in many parts of the country is as 
yet decidedly undeveloped, and by sheer 
force of economic trends will automati- 
cally enlarge itself as time goes on. There 
is no more valuable nor finer profession 
today than that of trusteeship, but trus- 
tees are expected to live up to their 
trusts. There is now a complaint, es- 


pecially from mediocre trust depart- 
ments, that the cost of administration of 
trusts is increasing because regulatory 
bodies are insisting on closer supervision 
and control of investment policies and 


procedures and that to install these 
means additional expense. Well-man- 
aged trust departments have surrounded 
themselves for years with effective meth- 
ods and procedures far in advance of 
those which might be imposed by the reg- 
ulatory bodies; that is why they render 
a high-grade service and are successful. 
Must we not go back a step farther be- 
fore we talk about the adequacy of 
charges? Must we not first develop a 
service which has a real value? 

The large banks took the lead in the 
development and application of the tech- 
nology of cost analysis and the answers 
were made available to all banks. The 
situation is similar as to technical devel- 
opments for trust operations. A consid- 
erable advance has already been made 
and I am certain that in due course of 
time satisfactory trust charges will be 
developed. However, let us bear in mind 
that due to the many variables involved, 
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we should not attempt absolute standard- 
ization. The value of skill and brains is 
not subject to precise mathematical treat- 
ment. We can standardize mechanics, 
but not professional ability. But fee 
schedules can be developed as a guide for 
minimum charges, charges that under 
average conditions of service are fair 
and equitable, and that will not cheapen 
a profession which is certainly worthy 
of its hire. 


Railroad Bonds as Investments 


“Railroad bonds are entitled to a larger 
place in savings bank portfolios than they 
now occupy,” is the conclusion drawn by 
E. G. Buckland, Chairman of the Board 
of the New York, New Haven & Hart- 
ford Railroad Company, in his address be- 
fore the Maine Savings Bank Association. 
In substantiation of this view, Mr. Buck- 
land observed: 

“As to value alone it has been shown 
that such bonds as savings banks would 
consider buying are secured by property 
of a value much more than twice the par 
of such bonds. The railroads are not ob- 
solete or out of date—they are here to 
stay. They still remain the principal ar- 
teries of the nation’s commerce. 

Are the railroads honestly, efficiently 
and economically managed? With near- 
ly forty per cent decrease in earnings 
they saved 2% cents more per dollar 
earned. Is there any other industry in 
this country that can beat that record? 

In spite of their value and usefulness; 
in spite of skill in management in 1932, 
1933 and 1934 the Class I railroads as a 
whole did not earn their fixed charges 
because and only because the business was 
not there to be done, there was not suf- 
ficient demand for the kind of transpor- 
tation which only the railroads can per- 
form. The ques:ion may be at once asked 
why has not business in the durable goods 
come back. Without indulging in polit- 
ical discussion the answer may fairly be: 
lack of confidence in the future. Increase 
will come when people whose money now 
lies idle in banks have some reason to be 
confident that an honest investment of a 
permanent nature will be entitled to just 
treatment. 

In the revision of your investment 
laws you might well consider whether the 
same limitations should not apply as well 
to first mortgage bonds on improved real 
estate as to railroad bonds.” 








The Banker’s Part in Trust Service 
Obligations as a Partner in the Fiduciary System 


From Address by GILBERT T. STEPHENSON 
Vice-President, Equitable Trust Company, Wilmington, Del., to the 
American Bankers Association 


NDER the American system of trust 

business as presently constituted the 
future of trust service lies as much in 
the hands of the banker as of the trust 
man himself. Under that system, too, 
the future of banking is interwoven with 
that of trust business. So, the Ameri- 
can banker has a part both in trust busi- 
ness and in trust service which he can- 
not avoid and which, therefore, he should 
improve. What is his part? 

Let me distinguish at once between 
trust business and trust service. By 
trust business I mean what we are doing 
for pay in our trust departments—set- 
tling estates, administering trusts, and 
performing agencies. By trust service 
I mean what we are doing for our trust 
customers and beneficiaries—the services 
we are rendering them. 


In directing attention, as we shall be 
doing persistently for some time to come, 
to the need for putting and keeping trust 
business on a paying basis, we must be- 
ware of overemphasizing profits at the 
possible expense of service. 

Without drawing attention from the 
still unsolved business problem of trust 
earnings, I wish to direct attention to 
the banker’s part in trust service. By 
so doing I hope to help somewhat in 
maintaining a proper balance of em- 
phasis between trust business and trust 
service... However, before leaving the 
subject of earnings, let me say that prof- 
itableness of trust business is an essen- 
tial element of trust service, that a trust 
institution cannot continue to render 
good service unless it makes a reasonable 
profit on its trust business. 


Association by Organization, Law and 
Public Concept 


Wherein does the banker as such have 
any part in trust service? Is it not true 


that banking and trust business are dif- 
ferent businesses and that bankers and 
trust men are members of different call- 
ings? Yes; but it is true also that for 
nearly 100 years in organization, in law, 
and in the public mind banking and trust 
business have been associated enter- 
prises. For the same length of time 
bankers and trust men have been asso- 
ciated with each other in carrying on 
these enterprises. 

Today there is scarcely a trust institu- 
tion in the United States that is not as- 
sociated in some way with banking. A 
majority of our 3,000 trust institutions 
are departments of banks. Most of our 
trust companies have banking depart- 
ments. Nearly all of the trust compan- 
ies that are engaged in trust business ex- 
clusively are associated in some way with 
a bank. In some cases the trust com- 
pany is wholly owned by a bank. In oth- 
er cases, the bank is wholly owned by a 
trust company. In still other cases, the 
banks of a community have cooperated 
in establishing a trust company. 

The law also recognizes the associa- 
tion between banking and trust business. 
In most states the laws relating to banks 
and trust companies are codified together. 


_In at least one state (Arizona) a trust 


company is defined as a bank exercising 
trust powers. Under the Revenue Act 
of 1936 (Section 104), a corporation 
exercising trust powers under govern- 
mental supervision is included in the 
definition of a bank. 

In the public mind, even more than in 
the law, banking and trust business and 
bankers and trust men are associated. 
People speak of “the bank” as executor, 
trustee or guardian even though the in- 
stitution to which they refer is a trust 
company. Almost universally trust men 
are referred to as bankers. Whether in 
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praise or in blame, the trust man shares 
the reputation of the banker. 


Responsibility for Policies 


Whatever part the banker has in trust 
service arises from these two facts: (1) 
that he is connected with a corporation 
one department of which is engaged in 
trust business; and (2) that in most 
cases he, rather than the trust man, is 
the executive head of the corporation. 
Of the 64 officers and members of com- 
mittees of the Trust Division of the 
American Bankers Association, only five 
are president of the bank or trust com- 
pany with which they are connected. I 
mention this only for the purpose of di- 
recting attention to the facts that the 
determination of the policies, as distin- 
guished from the practices, of trust insti- 
tutions still is largely in the hands of the 
banker and that, for the most part, the 
trust man is an administrative officer 
charged with the execution of policies in 
the adoption of which the banker had an 
influential, if not a dominant, part. It 
stands to reason that no person can have 
such an influential part in the formula- 
tion of the policies of a business without 
having a correspondingly influential part 
in the services rendered in connection 
with that business. 


What, then, is the banker’s distinctive 
part in trust service? I shall name and 
discuss five distinctive parts in trust ser- 
vice in which the banker must play a 
major role. They are: (1) taking the 
mystery out of trust service; (2) mak- 
ing trust service more generally acces- 
sible to the people; (3) making trust ser- 
vice more generally available to the peo- 
ple; (4) providing special training for 
trust service; and (5) maintaining the 
standards of trust service. 


Taking the Mystery Out of Trust Service 


During the past three years a great 
deal has been done to take the mystery 
out of banking. The handbook, Con- 
structive Customer Relations, and the 
constructive customers relations clinics 
already have gone a long way towards 
simplifying and clarifying banking in 
the public mind. Up to the present time 
constructive customer relations with re- 
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spect to trust business have not had a 
corresponding amount of emphasis and 
the mystery of trust service remains. 
However, there is soon to be issued a 
supplementary book in the field of cus- 
tomer relations designed to do for trust 
business what the original book did for 
banking. 


First of all, there is a formidable 
trust terminology to be simplified. Those 
of us who are in the midst of the work 
have no idea how awesome to the public 
are such everyday terms as executor, ad- 
ministrator, trustee, revocable, irrevoc- 
able, funded, unfunded, not to mention 
such foreign terms as cestui que trust, 
corpus, and administrator cum testa- 
mento annexo de bonis non. I am fully 
aware that every business or profession 
must have its technical terminology. But 
trust men and bankers should be careful, 
when they are talking with or writing to 
people, not to use technical terms any 
more than is absolutely necessary. When 
it is necessary to use a technical term, 
they should be careful to explain its 
meaning without waiting to be ques- 
tioned about it. Greater care on our 
part in reducing the use of technical 
words and phrases and greater thought- 
fulness in explaining simply the technical 
terms that we cannot avoid using will do 
a great deal towards removing the 
mystery from trust service. 


For a long time we have needed a 
small, untechnical book on trust business 
for the use of the banker who meets the 
public. The Trust Division has published 
a little book, The American System of 
Trust Business, which attempts to state 
in simple language the facts that the 
banker should possess before he under- 
takes to discuss trust service with the 
man on the street. Something else is 
needed for the man on the street. That 
is a handy, simple, untechnical, easily 
understandable, and more or less stand- 
ardized statement descriptive of trust 
services rendered by trust institutions 
generally. 


For the suggestion I have to make now 
I have a good precedent. My suggestion 
is that American trust institutions begin 
to get ready to issue official pamphlets. 





TRUST COMPANIES 


My precedent is the practice of the Eng- 
lish trust corporations. Lest anyone 
question the propriety of looking to Eng- 
lish trust corporations for a precedent, 
let me say that in 30 years they have 
made more progress in developing per- 
sonal trust business, especially executor- 
ships, than the American trust institu- 
tions have made in 100 years. I have 
the latest official pamphlets of six lead- 
ing English trust corporations; in con- 
tent they are more or less standardized. 
Each of them contains (1) the facts 
about the company that the public has a 
right to know, (2) a simple description 
of the trust services offered by the com- 
pany, (3) the schedules of fees for those 
services, and (4) the authorized para- 
graphs for naming the company in dif- 
ferent fiduciary capacities. 


Although the services of most Ameri- 
can trust institutions are sufficiently 
standardized already to permit the issue 
of official pamphlets, I doubt if the fees 
of many trust institutions are sufficient- 
ly standardized for that purpose. How- 


ever, I am fully convinced that, as soon 
as trust institutions are ready for it— 


and the sooner the better—they should 
issue official pamphlets. They will go a 
long way not only towards taking the 
mystery out of trust service but also to- 
ward standardizing adequate fees for 
trust service. 

The Banker’s part in taking the mys- 
tery out of trust service is attributable 
to the fact that so frequently he is the 
point of contact with the public, that he 
is the first person connected with a bank 
or trust company with whom the man on 
the street discusses trust service, and 
that from him the man on the street gets 
his first impression of the mysterious- 
ness or the naturalness of trust service. 
However, the banker cannot make trust 
service sound simple or natural to the 
man on the street unless it is simple and 
natural to the banker himself. 


Making Trust Service More Accessible 


We who live and work in the larger 
cities take for granted that trust service 
already is accessible to the American 
people generally; whereas, the surprising 
fact is that even now there are large, 
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numerous, and in some places populous 
areas in which people who need trust ser- 
vice are not within reach of any trust in- 
stitution. 

Two years ago the Trust Division 
named a special committee to make a 
survey of the trust field. The survey 
shows that over two thirds of the Amer- 
ican trust institutions are located in 15 
northeastern and 3 Pacific Coast States; 
that these 18 states have only one-half 
the population of the country; that more 
than one-half and, outside these 18 
states, fully three-fourths the area of 
the country: is outside a radius of 25 
miles of any trust institution; and that 
there are 105 cities with a population of 
15,000 each or over in which there is not 
a trust institution. So a great deal still 
remains to be done to bring trust ser- 
vice within reach of all the American 
people. 

Already two plans for making enaie 
service more generally accessible tq the 
people have been adopted and put into 
successful operation and a third plan has 
been suggested . recently and received 
with favor in trust circles. 


Under one plan a trust company has 
established a number of fully manned 
and equipped trust departments with a 
centrally located head office and has lo- 
cated these trust departments so stra- 
tegically as to make trust service acces- 
sible to most of the 3,000,000 people of 
the state. 


Under another plan a bank has estab- 
lished numerous local trust offices and 
several district trust offices, with a head 
office, and in this way has made trust 
service accessible to most of the 6,000,- 
000 people of another state. 


A third plan has been suggested by A. 
Key Foster of Birmingham, Ala., where- 
by well established trust institutions, 
with unquestioned resources and stand- 
ing, would make a working arrangement 
with local banks in smaller communities 
located within the same state, under 
which the trust institution would serve 
as executor or trustee and the local bank 
would serve as agent for the executor or 
trustee in managing local property and 
in rendering personal services. au 
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Still other plans for cooperation be- 
tween trust institutions and local banks, 
some of them involving co-fiduciary re- 
lationships, have been suggested, and 
some of them have been tried out in a 
small.way. 

Since a general and far-reaching policy 
is involved, the adoption and execution 
of any of these plans depend fully as 
much upon the banker as upon the trust 
man. In offering trust service under 
any plan a bank or trust company must 
be governed by sound business princi- 
ples and policies, passing upon which is 
more the function of the banker as head 
of the whole institution than of the trust 
man as head of the trust department. 


Making Trust Service More Available 


The accessibility of trust service, as I 
have used the term, refers to the geo- 
graphical location of trust institutions; 
the availability of trust service refers to 
its adaptability to the requirements of 
people of all walks of life. I have in 


mind especially the availability of trust 


No. of 
Accts. 


105 


Kind of 
Accts. 


Total of 
Accts. 
$5,516,959 
20,000,000 
11,500,000 

400,000 


Miscellaneous 
339 Living Trusts 
100 Executorships 

56 Guardianships 


600 $37,416,959 


In each of these four groups of ac- 
counts a few large accounts bring up the 
average. In the 105 miscellaneous ac- 
counts it is one account of over $1,000,- 
000; in the 339 living trust accounts, it is 
six accounts totaling nearly $7,500,000; 
in the 100 executorships, it is three es- 
tates totaling $5,000,000; and in the 56 
guardianships, it is one account of $236,- 
000. 

These 600 trust accounts may be ac- 
cepted as a fair cross section as to size 
of the accounts in the trust departments 
of all our trust institutions. Unless we 
are prepared and willing to accept ac- 
counts of $25,000 and less, we must de- 
prive of trust service by banks or trust 
companies fully two-thirds of the Ameri- 
can people who have estates to be settled 
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service for people of small estates. 

Large or small applied to an estate is 
a variable term. Anywhere in the United 
States an estate of less than $10,000 
would be regarded as a small estate; and 
in the centers of population an estate 
of less than $25,000 would be so regard- 
ed. 

The preponderance of small accounts 
in the trust departments of American 
banks and trust companies is surprising. 
Averages are so misleading. The aver- 
age size of the personal trust accounts 
in the trust departments of national 
banks is $71,322, which is a sizable ac- 
count anywhere. I have no reason to 
believe that the average size of the per- 
sonal trust accounts in the trust depart- 
ments of state-chartered banks and trust 
companies would be much less. But 
when the totals are broken down and the 
accounts are classified by size, it is found 
that by far the most of these accounts 
are very small. Recently I made a study 
of several groups of accounts with the 
following results: 


Percent Percent Percent Percent 
under under under under 
$1,000 $5,000 $10,000 $25,000 

$52,545 16 35 46 
59,000 12 29 40 

115,000 11 32 43 

7,160 45 86 86 


Average 
of Accts. 


and trusteeships and guardianships to be 
administered. 

Diversification is now a generally ac- 
cepted principle of trust investment. But 
satisfactory diversification simply cannot 
be had in small trust accounts invested 
independently. If the funds of small ac- 
counts are to be invested properly, some 
satisfactory method of diversification 
must be found other than through inde- 
pendent investment. 

Normally the costs of setting up the 
account, keeping the books, making the 
required accountings, investing funds, 
and servicing the trust property are pro- 
portionately much greater for small ac- 
counts than for large ones. So far trust 
departments have found themselves faced 
with the unhappy alternative of either 
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COMPLETE 


“TRUST 


SERVICE 


Our complete facilities insure prompt, efficient, and economi- 


cal service in all fiduciary duties. For individuals we serve as 


Executor. Administrator, Guardian, Conservator, Trustee or 


Agent. For corporations we serve as Registrar and Transfer 


Agent of stocks, and Trustee of bond and note issues. 


(Member Federal Deposit Insurance Corporation) 


City Nationat Bank 
AND TRUST COMPANY of Chicago 


accepting and administering small ac- 
counts at a loss or else making the charge 
prohibitive and thereby depriving of 
trust service many who need it most. 


Solution Through Common Trust Funds 


Through the common trust fund diver- 
sification of investments and reduction of 
cost of administration are achieved. By 
comparison, the common trust funds 
made a very creditable showing through- 
out the depression. 

These common trust funds, however, 
soon encountered certain tax and ac- 
counting problems that seriously threat- 
ened their continuance. The Trust Di- 
vision named a special committee on 
common trust funds. This committee 
made a study of such funds here and 
abroad and came to the definite conclu- 
sion that the common trust fund is basic- 
ally sound and that it is the best, if not 
the only feasible, way of investing the 
funds of small accounts. The Congress, 


sensing the social as well as the economic 
issue involved, added a section (Section 
169) to the Revenue Act [of 1936] which 
meets the desires of the Trust Division 
and of the Association in every particu- 
lar. 

A bank or trust company should exer- 
cise the same care and discrimination in 
accepting a small account as it should 
exercise in accepting a large account— 
never accepting any account merely be- 
cause it is large or small, but accepting 
it, whether large or small, only if trust 
service is needed and if good trust ser- 
vice can be rendered by that institution. 
Nor should a bank or trust company es- 
tablish a common trust fund unless it ac- 
tually needs one. It should not establish 
one unless it is manned and equipped 
properly to administer the fund. It 
should not establish one unless it is pre- 
pared and resolved to give the fund vigi- 
lant and intelligent supervision, not once 
in awhile but all the time. 
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The point I wish to make and to em- 
phasize is that, while the common trust 
fund is an invaluable aid in the adminis- 
tration of small accounts, it is not an 
automatic device. Certainly during the 
formative period of the collective invest- 
ment of trust funds, the establishment 
and maintenance of common trust funds 
deserve, in fact they require the best 
thought and attention of the banker as 
well as of the trust man. 


Providing Special Training for Trust 
Service 

Up to the present time the apprentice- 
ship method of training for trust service 
prevails. Trust officers still come main- 
ly from three sources—the law office, the 
banking department, and the trust de- 
partment itself. Some are taken over 
from the active practice of the law, some 
are transferred from the banking depart- 
ment, and some grow up in the trust de- 
partment. All of them learn the science 
as well as the art of trust service in the 
school of experience. Every profession 


goes through the stage of training 
through apprenticeship on to the stage of 


organized, systematic, special training. 
It has not been so long since young law- 
yers read law in the office of the older 
lawyer and the young doctor drove the 
horse-and-buggy for the old doctor. Let 
no one discount the value of this method 
of training, but just the same it is not 
an adequate method of training under 
present conditions. Today preparation 
for trust service is in the transition per- 
iod between apprenticeship and formal 
schooling. 

Special training for trust service be- 
gan October 22, 1901, when the first lec- 
ture on trust business was delivered by 
Orrin R. Judd to the Manhattan (New 
York) Chapter of the American Institute 
of Banking. During the past nine years 
more than 10,000 students, regularly em- 
ployed in banks and trust companies, 
have taken systematic courses in trust 
business offered by the American Insti- 
tute of Banking. During the school-year 
1935-36, 39 chapters offered courses in 
trust business in which 1,553 students 
were enrolled. These American Institute 
of Banking courses, however, are de- 
signed primarily for the needs of the 
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younger men and women in banks and 
trust companies. 

The special training of officers of trust 
departments began only last year, with 
the opening of the Graduate School of 
Banking at Rutgers University as an 
activity of the American Bankers Asso- 
ciation. The opening of this school was 
a step of real moment in the history of 
both banking and adult education. When 
the history of American banking is writ- 
ten, one of the chapters should record 
Rutgers University as the place where in 
June, 1935, as the time when American 
banking emerged from the realm of the 
arts into the realm of the sciences. At 
Rutgers in 1935 there was done for bank- 
ing what was done at the University of 
Pennsylvania in 1765 for medicine when 
the first college of medicine was estab- 
lished and what was done at Harvard in 
1817 for law when the first college of law 
was established. A few colleges and 
universities have offered courses in bank- 
ing and trust business, but last year at 
Rutgers we witnessed the opening of the 
first college of banking, including trust 
business. 

At the present time 400 bankers and 
trust men are taking the three years’ 
course in the Graduate School of Bank- 
ing. Next year there will be 200 more. 
Beginning in 1937, about 200 men will 
be graduated annually and returned to: 
the banks and trust companies of this. 
country, about one-third of whom will 
have had special training for trust ser- 
vice. These men will take back into their 
institutions and into their communities a 
reserve of knowledge—one kind of re- 
serve of which there can be no excess— 
an inquiring mind, and a professional at- 
titude towards banking and trust service. 

What is the banker’s part in providing 
this special training for trust service? 
It is a very practical part. He may select 
one or two of his most promising trust 
officers to take the courses in trust busi- 
ness. He may make it financially pos- 
sible for them to attend the Graduate: 
School of Banking. He may give them 
time to attend other than during their 
vacation period. He may help and en- 
courage them in doing their extension 
work and in preparing their thesis. He 





TRUST COMPANIES 


may make them feel that he regards 
their special training for trust service an 
integral part of their work for the insti- 
tution. 


Maintaining the Standards of Trust Service 


During the past three years trust men 
have been paying special attention to the 
standards of trust service. First, they 
formulated and adopted a statement of 
principles for trust institutions. This 
statement sets forth the business stand- 
ards of trust service and applies to banks 
and trust companies as corporations. 


Now, trust men are giving attention to 
the personal standards of trust service. 
These standards apply to trust men as in- 
dividuals. A trust man has certain per- 
sonal, ethical obligations which are in ad- 
dition to and different from the guiding 
principles of the trust institutions in 
which he is employed. Already a special 
committee of the Trust: Division is at 
work on a statement of the ethical obliga- 
tions of trust men. It is time, I think, 
that such a statement should be adopted 
and published for the guidance of trust 
men. We trust men need a set of recog- 
nized and accepted standards by which to 
measure our ideals and our practices. 
Furthermore, the best results will be ob- 
tained from self-imposed and. self-en- 
forced standards of service. 


The banker has it largely within his 
own power to give life to or make a dead 
letter of any set of standards affecting 
-trust men that ever can be formulated. 
He can give life to any statement of ob- 
ligations of the trust men by understand- 
ing himself that there are certain busi- 
ness and personal standards peculiar to 
trust service and, therefore, different 
from those of banking, and by giving the 
trust man his moral support in living up 
to those distinctive standards. He can 
make a dead letter of any such statement 
by failing to understand it himself and 
by expecting or requiring of the trust 
man the doing of things that are contrary 
to the spirit, if not to the letter, of the 
statement. 


In still another way the banker may in- 
fluence for the better the standards, both 
business and personal, of trust service. 


A growing trust or- 
ganization that has 
already been en- 
trusted with the 
management of 
more than 1200 es- 
tates and trusts. 


STATE ~PLANTERS 
BANKJTRUST ©.. 


RicHMOND VIRGINIA 


Member Federal Reserve System 
Member Federal Deposit Insurance Corporation 


That is by conducting his banking de- 
partment at all times and in all its re- 
lationships in a way that is wholly credit- 
able to a trust institution. Where stand- 
ards of service are concerned, the public 
does not distinguish and it should not 
have to distinguish between the banking 
department and the trust department or 
a bank or trust company. The atmos- 
phere of trust service, redolent of the 
business qualities of soundness of judg- 
ment, foresight, and conservatism as well 
as the personal qualities of patience, tact, 
sympathy, and human understanding, 
should permeate the entire institution. 
In the words of President Fleming, “It 
is absolutely essential to the sound 
future growth of the trust busi- 
ness that banks be so conducted that, 
when a dual relationship exists, there 
shall not be the slightest question as to 
which obligation takes precedence. We 
must always realize the high trust placed 
in us when we agree to act in a fiduciary 
capacity, and our interest in the commer- 
cial departments of our banks should 
never be allowed to conflict with the high 
duty of our trusteeship.” 


I regard the banker and the trust man 
as partners who are essential to each 
other under the American system of trust 
business. As partners, each maintains 
his individuality while they are engaged 
in associated enterprises. 





Virginia Trust Investment Laws Modernized 
by Recent Amendments 


Summary of Important Changes in Legal List 


New fields for the investment of trust 
funds have been opened by recent Vir- 
ginia legislation extending the legal list 
to include bonds and other obligations of 
public utility electric and telephone oper- 
ating companies, and industrial corpora- 
tions, which comply with definite stand- 
ards set up by the statute. This develop- 
ment is in line with the movement al- 
ready successful in several states, to sup- 
ply a need, long felt and accentuated by 
the depression, for types of securities 
more in harmony with modern require- 
ments. 

Other securities made legal by the act 
are: 

Bonds, notes, and other evidences of 
indebtedness of railroads satisfying desig- 
nated conditions, and preference stock of 
railroads meeting certain other specifica- 
tions; 

Equipment trust obligations issued un- 
der the “Philadelphia Plan” in connection 
with the purchase of rolling stock for use 
on railroads; 

Stocks, bonds, notes and other evi- 
dences of indebtedness of Virginia, the 
United States, other States, and counties, 


Changes in New York Laws 
Affecting Fiduciaries 


The New York Trust Company has pub- 
lished in compact form the 1936 amend- 
ments affecting wills, trusts and estates in 
New York and text of the Emergency 
Mortgage Laws. This brings down to 
date the work which the Company has 
annually compiled in the past to aid at- 
torneys and trusts officers in legal trust 
and estate problems. 

Of major significance are amendments 
to Decedent Estate Law § 111, outlawing 
mortgage participations; an addition to 
Real Property Law § 96, permitting an 
express trust to carry out mortgage re- 
organization plans; an entirely new Ar- 
ticle 4A of Real Property Law covering 
Trust Indentures and Interests Therein; 
and changes in the Surrogate’s Court Act, 
§ 285, regulating commissions of fiduci- 
aries. 


cities and towns in Virginia, and such 
obligations “unconditionally” guaranteed 
as to payment of principal and interest 
by the above named governmental units; 

Stocks, bonds, notes and other evidences 
of indebtedness of subdivisions of other 
States upon which there has been no de- 
fault of more than ninety days during 
the preceding twenty years; 

Bonds, notes and other evidences of in- 
debtedness of the American Telephone 
and Telegraph Company, or guaranteed 
by it as to payment of principal and in- 
terest; 

Finally, first mortgage real estate loans 
insured by the Federal Housing Admini- 
stration. 

While the new law undoubtedly has 
considerably liberalized the scope of legal 
investments and provided fields for funds 
which had been compelled to remain prac- 
tically idle because of the low yield of 
existing legals, it possesses the unfortu- 
nate feature of a complicated computa- 
tion scheme for determining, for example, 
proper utility or railroad securities. The 
law has already met with difficulty of in- 
terpretation on this score. 


Unauthorized Practice of Law 


Ohio has joined the growing list of 
jurisdictions which have judicially defined 
the practice of law as related to trust de-. 
partments of financial institutions. In a 
recent decision, the Court of Appeals 
granted an injunction sought by the Ma- 
honing County Bar Association against 
various institutions in that county which 
had been drafting legal documents, giving 
advice on legal matters and appearing in 
probate court proceedings. 

Judge Carter, who wrote the opinion, 
rejected the contention that trust com- 
panies can go into court merely because 
they are named as fiduciaries in legal in- 
struments. An exception was made, how- 
ever, for cases where the company has a 
direct or primary interest in preparing such 
documents, giving legal advice or appearing 
in probate court matters. 


374 





Financial Advertisers Association 


Twenty-first Annual Convention, Nashville, Tenn., 
September 13-14-16, 1936 


Trust Development Departmental 


HE Human Side of Finance consti- 

tuted the central theme about which 
revolved the addresses and discussions 
at the recent convention of the Financial 
Advertisers Association, attended by 400 
representatives of trust and banking in- 
stitutions. Robert W. Sparks, vice presi- 
dent of the Bowery Savings Bank of New 
York, as retiring president of the asso- 
ciation, urged bankers to bring their rec- 
ord of efficient management “to the na- 
tion’s cracker barrel, or its modern coun- 
terpart, the press, radio and public for- 
um,” warning against a public confidence 
“founded only on deposit insurance and 
not on public belief in the fundamental 
safety of our banks.” 


Special stress on the value of appeal- 
ing to the human aspects of the problem 
was made by Frank J. Reynolds, presi- 
dent of Albert Frank-Guenther Law, who 
observed: “A great selling job is still to 
be done. There are great merchandising 
possibilities in the financial field strain- 
ing at the leash. The human side of 
finance must be brought to the attention 
of the public.” 

In addition to the gen- 
eral convention theme of 
stressing public relations 
from the human and 
emotional angle, the trust 
departmental was charac- 
terized by a marked em- 
phasis upon the realistic 
and factual approach in 
analyzing market possibili- 
ties for trust development. 
This was especially notable 
in the address of Albert 
Journeay, vice president of 
The Purse Company, Chi- 
cago, wherein he reported 
the results of investigation 
into probate records, and 


Thomas J. Kiphart 


pointed out the need for a more uniform 
practice of keeping the vital statistics in 
Probate Court records. 

J. Kennedy Sinclaire, president of Mac- 
Millan-Sinclaire, New York City, also di- 
rects attention to the importance of em- 
ploying research in seeking new business, 
summing up: “Get the facts concerning 
your own trust market. Let the facts 
themselves break down the misconcep- 
tions about the misconceptions about the 


opportunities in the probate field.” 
Addresses at the Second Session of Trust De- 
partmental will be printed in the October issue 
of Trust Companies. 


a 
New Officers of the Association 


Thomas J. Kiphart, advertising mana- 
ger of the Fifth-Third Union Trust Co., 
Cincinnati, was elected president of the 
Association for the coming year; Wil- 
liam H. Neal, vice president of Wachovia 
Bank & Trust Co., Winston-Salem, N. C. 
—first vice president; George O. Everett, 
assistant vice president of First Citizens 
Bank & Trust Co., Utica, N. Y.—second 
vice president; Stephen H. Fifield, assis- 
tant vice president of Barnett National 

Bank, Jacksonville, Fla. — 

third vice president; Fred 

W. Mathison, assistant 

vice president of National 

Security Bank, Chicago — 

treasurer; Preston E. 

Reed, Chicago, executive 

vice president, an office he 

held during the past year 
under the title of executive 
secretary. 

Charles Patch, Jr., of the 
Cleveland Trust Co. was 
selected as chairman of the 

‘ Trust Department Section. 

Salient parts of the first 
session trust departmental 
addresses follow. 
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What Sells A Trust 


A Professicnal Layman’s View 





C. H. HANDERSON 
McCann-Erickson, Inc., Cleveland, O. 


EN years ago, there were several 

minor clouds upon the horizon of 
trust banking. Within ourselves we 
bankers were discussing and arguing 
the best methods of organizing and pro- 
moting trust departments. We, our- 
selves, were endeavoring to discuss the 
full application of trusts and their mar- 
ketability. Competition was recognized, 
but, at that time, it had not become a 
very vivid thing. It was not organized 
nor fully articulate or virulent. 


Articulate Competition 

I am, however, cognizant of the fact 
that, during the past ten years, the legal 
fraternity and types of business organ- 
izations have become articulate, have 
organized and are registering very defin- 
itely as eager, aggressive and very com- 
petent competition. Roughly speaking, 
this competition consists of: 

1. The legal fraternity, anxious to es- 
tablish themselves within the ap- 
parently lucrative field of trust 
work. 

2. The aggressive, strong, imaginative 
competition of the insurance com- 
panies. 

3. A species of investment trust pro- 
moted by very competent sales and 
investment organizations, gathering 
my nickels and dimes and building 
therefrom an “installment trust”— 
at least that is the net result. 

All three of these types of competition 
are chipping away (and without much 
success) at the dimes and millions of 
Mr. and Mrs. Joe Public. Indeed, their 
aggressive sales attack (perhaps even 
more than their advertising attack) is 
beginning to make a dim impression upon 
me. 

I happen to have an insurance trust 
which no one sold me—I bought it—I 
walked into a bank and bought it like I 


would buy a pair of suspenders. But I 
now discover that I am wondering if an- 
other package of goods, a different pair 
of suspenders, wouldn’t be better for me 
. . . because of aggressive selling on the 
part of two types of trust company com- 
petition. 

In the first place, the organization 
from whom I obtained my trust has never 
approached me since . . . probably be- 
cause my trust is financially inconsequen- 
tial. Furthermore, I have had no re-sell- 
ing by advertising. I am beginning to 
wonder if I have “a 1920 model” when 
there are 1937 models on display in the 
show rooms of your competition. 


Apply Trust Idea to Daily Incidents 


Please do not belittle or ignore compe- 
tition. You of the banking fraternity 
are no longer intrenched as the sole pur- 
veyors of smart insurance against the 
future. Indeed, I am beginning to won- 
der if our trust manufacturing depart- 
ments are as aggressively imaginative as 
the creative departments of your compe- 
tition. By that I mean, are the varieties 
of our trusts sufficient to cover the needs 
of the day? ... or are they the same old 
trusts which we created back in the hoary 
past. Or are we salesmen or trust nego- 
tiators unimaginative in creating new 
applications of these age-old vehicles of 
financial security? 

Let me illustrate—I am an _ incon- 
spicuous and humble citizen, the spot- 
light of publicity is not upon me, and yet 
I make no petty move of consequence 
without one of your competitors bobbing 
up and suggesting that this move really 
requires some of his product. 

My daughter goes to college: ergo, I 
must buy some insurance. I buy a 
house: ergo, I must increase my already 
staggering insurance bill, I must take 
out an annuity, I must even begin put- 
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ting aside a little every month in a fund 
which will be personally manicured, 
watered and fed by a great corporation 
vastly interested in my future—just be- 
cause I bought a house! I could name 
probably a half dozen homely little inci- 
dents in my inconsequential life which 
are picked up by your competition and 
presented to me in the light of Major 
Crossroads requiring, yes, even demand- 
ing, a liberal dose of their product in 
order to protect me from myself, my 
relatives, my friends, and the ups and 
downs of Tomorrow. 

But through it all, in ten years, no 
bank or trust company has reached out 
to tell me that they have essentially the 
same brand of goods, the same protec- 
tion, the same truly unholy interest in 
me. A friend of mine recently returned 
from several years in the east where he 
was reported to have made a substantial 
sum of money. He was obviously a 
prospect for a trust and was contacted 
within two weeks by practically every 
organization in town—except a trust de- 
partment. 

You have no quarrel with competition 
nor they with you—your quarrel is only 
with yourself insofar as you may fail 
to realize the almost daily application of 
your trust idea and, if today you cannot 
with profit undertake the application of 
the trust idea to the smaller estates and 
problems of the less competent (finan- 
cially speaking), there is, none the less, 
the deep obligation to extend among the 
general public a full appreciation of the 
Trust Company and an even greater ub- 
ligation to plan the application of your 
Trust Idea to the daily incidents happen- 
ing to your better prospects. 


Search and Research 

During the past ten years I have seen 
Industrial Research departments _re- 
searching far in the night. They are 
not always looking for new products but 
often for new applications of their pres- 
ent product or an adaptation thereof. I 
have seen advertising agents really 
working to discover new markets, and 
sales managers and salesmen doing re- 
search work to adapt a product or to in- 
vent a product for a market. I am not 
sensitive that the banking fraternity 


LINCOLN-ALLIANCE 
BANK AND 
TRUST COMPANY 


Rochester, N. Y. 


Member 
Federal Reserve System 
Federal Deposit Insurance Corp. 


have any Research Departments en- 
deavoring to develop or adapt or invent 
a Trust product to reach a larger market. 
Aren’t there new applications of trusts? 

I have a feeling that many women do 
not like the trust idea. It reeks a little 
of the dampness of death and sorrow. It 
amplies that they are not financially com- 
petent. Are those guardians of our des- 
tiny—our wives—not in a beautiful posi- 
tion to make or break a trust solicitation 
directed at her husband? And why 
shouldn’t wives be initiating the trust 
idea in the dullsome minds of husbands? 

Have we made any studious effort to 
discover that new crop of money which 
fearfully poked its head through the sod 
after the public had buried the million- 
aires of ’29? 

I just wonder, with all industry hum- 
ming and teaming in an effort, first, to 
find new outlets for the old product, sec- 
ond, to find new products with new mar- 
kets, third, to adapt the old product to a 
new and marketable use—I just wonder 
if the F. A. A. has a banking, a savings 
banking and a trust Research Depart- 
ment spading the soil of a new world, for 
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new markets or new products- fitted -to 
these new, actually and psychologically, 
markets. ie 


Recognizing the Personal Emotions 


Why do people buy trusts? It may be 
because I am rapidly growing old, but it 
seems to me that ’32 and its ill begotten 
brethren left a decided mark in the spirit 
of America: it diverted us from a nation 
of gamblers, partly and sometimes en- 
tirely, to a nation of relative conserva- 
tives desirous primarily of security of 
principle. 


Fundamentally I believe that trusts 
are purchased out of emotions. The 
whole trust idea is emotional. I know 
that figures, cold and clammy, bulk large 
in the pathway of sale, but my desire to 
have a trust of almost any type is basic- 
ally an emotional desire; I want secur- 
ity for myself or for my family—and 
both applications have roots sunk deep 
in emotions. 


I have studied the selling of the in- 
surance companies. They approach me 
with an emotional appeal—a daughter 
goes to college—and skillfully they build 
up almost a sob story which creates a 
definite buying desire for a variety of 
products—a recognition of a need, the de- 
sire to plug this hole. From that point, 
I rush on rather easily over the hurdles 
of figures, being relatively bent upon 
plugging a hole which might lead to in- 
security. 


The following is not a new idea but 
right now I would like to see once more 
a strong series of trust advertisements 
devoted to the application of a trust to 
me—the case method. Magazines have 
been built and profited tremendously 
upon the case method. In itself it is in- 
surance of reading if humanly handled— 
emotionally handled. A dozen or a score 
of things a year happen just to little Me 
which if picked up and properly cut into 
cameo would divert my whole way of 
thinking .. . divert it to the trust idea. 


Brief, direct mail would add its quota 
of understanding, appreciation, and emo- 


tional desire. Not technical tomes but 
emotional peep-holes into private lives of 
the great, the near-great—and Me! And 
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at that point the Sales Force becomes im- 
perative! 


Advertising—But then Selling 

I have been actively engaged in sales 
management for 10 years, and in sales 
and advertising for 25. Out of this 
sometimes shallow experience, I have yet 
to see a promotion which was not vastly 
and profitably aided by sales activity— 
and I am an enthusiastic advertising 
man! 


I don’t believe the trust idea in its full- 
est potentialities can be brought to a 
head in volume by advertising alone. Not 
that advertising doesn’t deliver and 
hasn’t delivered—it does “bring ’em in.” 
But in the face of competitive conditions 
with present and forthcoming intense 
competition for the American dollar, the 
salesman in all fields is becoming in- 
creasingly important and no one can di- 
rect and close a sale as quickly as a 
salesman. He is a “speeder-upper.” Ad- 
vertising can give blanket arguments, 
salesmen can personalize that argument, 
and point it with a personal, steeled-point 
which pierces. 

Bankers of yesterday were sales blind 
—yes, they were even sales blind when 
they considered sales trends in relation 
to credits, and, frankly, I find this holds 
good today. The banker mentally fails 
to see the connection between sales and 
credits, and part of our catastrophe can, 
perhaps, be predicated upon this fatal 
blindness. 


And it reacts directly upon his sale of 
banking and of trusts—does this failure 
to properly assay Sales as a vital ele- 
ment in his own and his clients’ organ- 
izations. I hope to live long enough to 
see the day when every banker has an 
intelligent, competent and, most of all, 
organized and well managed force of 
Negotiators for Trusts, for Commercial 
Banking, and for other possibly desir- 
able developments in the Bank of Tomor- 
row. 

True, we have trust sales organiza- 
tions, but they are oftentimes vastly un- 
der-manned in comparison with the op- 
portunity, and certainly under-manned 
in comparison with competitive devices 
of recent origin. Our grand children or 
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great grand children will probably all 
have some brand of trust—perhaps an 
application of the trust idea not now in 
our bag of tricks. But what I am won- 
dering is what portion of these grand- 
children will have a Trust Company 
“trust.” 

I personally welcome competition be- 
cause it will help spread the necessity of 
the trust idea and its personal emotional 
application. But I have seen markets 
developed to mutual benefit by competi- 
tion and then entirely dominated by one 
or more parties to this competition pure- 
ly because of their greater sales and ad- 
vertising activity. 


The Demand for Security 

Today men and women of any financial 
competence are peculiarly sensitive to 
security. Interest rates are so low that 
they are looking for investment; they 
have funds available and are abnormally 
open-minded toward new ideas in the 
placement of these funds. Savings 
banks, in the main, are unable to offer 
sufficient income and, in spite of the 
enormous growth of savings deposits 
(much of which I fear is but a stopping 
place enroute to some other application 
of trust funds) there remains an enor- 
mous potential market today which the 
Trust Idea should, and I believe will, tap 
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to the benefit of themselves and of their 
prospects. 


At the moment we seem to be drifting 
toward the era when the blue sky artist 
of the most virulent type can and prob- 
ably will reap a rich reward—within or 
without the law. Our banks as banks 
have a diluted and less magnetic appeal 
as compared with yesteryear, but Trust 
Companies face perhaps a richer field 
than ever before with greater and more 
willing prospective markets enforced by 
a remarkable, historical lesson. 

I heartily believe that the trust idea 
today is peculiarly in tune with the pub- 
lic’s psychology. It only remains to 
seize this blazing torch and carry it for- 
ward with renewed and increased adver- 
tising and sales vigor, realizing that as 
we do so we are by the same token win- 
ning an increased respect for and knowl- 
edge of banking which in truth is our 
parent and guardian in the majority of 
cases. 

In short, we must attack with vigor 
and with all weapons of advancement: 
research, sales, advertising, for we have 
the obligation to become the standard 
bearer for the profession of banking un- 
til the other phases of banking can be so 
rehabilitated as to again win public sup- 
port through public appeal. 


Analyzing the Trust Market 


ALBERT JOURNEAY 
Vice-President, The Purse Company, Chicago 


ROBABLY no sales organization, 

nor any group of advertising man- 
agers in a major business, have been 
forced to work under more unfavorable 
conditions than you who are responsible 
for the development of the business of 
our trust departments. In most cases, 
you have lacked adequate budgets. With 
a few notable exceptions, you have lacked 
cooperation from your institution’s staff 
and directors. Those who control the 
policies of your institutions did not al- 


ways understand your problems and the 
vital importance of your work. os 

It is a tribute to your ability and in- 
genuity that in spite of those handicaps 
you have been able to bring to your trust 
departments a large part of the thirty 
odd billions of dollars that is estimated 
to be under their capable management. 
But you know and I know that you have 
been “eating soup with a one-tined fork.” 
But a new period is with us. The Trust 
Department is taking its place in the sun. 
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The Earning Pendulum Swings 

Banks are not eleemosynary institu- 
tions. They are run primarily for profit. 
All of us know that certain channels of 
profit in banking have been drying up. 
As a result of these fundamental changes 
in our banking structure, the far-sighted 
banker has been looking for other 
sources of profit. He is not going to be 
caught with a wagon factory when peo- 
ple are buying automobiles. - He has not 
had to search far to see that there is “an 
acre of diamonds in his own backyard” 
—the Trust Department. Its record 
during the depression has been in sharp 
contrast with that of other departments. 
Its field is less than 25% developed. So, 
if yours is a progressive institution the 
support you have been lacking will be 
given. The cooperation you need will be 
forthcoming. The tools you require will 
be placed in your hands. The trust de- 
partment—yesterday’s stepchild of bank- 
ing—becomes today’s fair-haired boy. 

Gilbert T. Stephenson, to whom the 
Corporate Fiduciaries owe a greater debt 


for constructive work than to any of its 
other leaders past or present, has this to 
say on the subject :* 


“Especially within the past year, 
bankers have been inquiring more and 
more into and learning more and more 
about their trust departments. At last 
trust men and bankers are coming to 
realize that under the American system 
of trust business they are partners— 
partners in profits and partners in losses, 
partners in duties and partners in re- 
sponsibilities. In the realization by 
bankers of this partnership is to be 
found the greatest hope and expectation 
of the solution of our present-day trust 
problems.” 


“Industry,” says Charles F. Kettering, 
genius of General Motors, “always has a 
target in view. That target is the cus- 
tomer’s aeceptance of the service offered. 
There is no use in making things unless 
you have first made sure there are cus- 
tomers for the product.” 

It behooves us in the trust field to de- 
fine our target equally clearly. Fortun- 
ately we have, in the records of our pro- 
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bate courts, and admirable rangefinder. 
These records afford a source of statis- 
tical information which, in the light of 
the past, may be useful in predicting op- 
portunities for the future. We can de- 
termine trends which, to again quote Mr. 
Stephenson, “if they are in the wrong di- 
rection may perhaps be counteracted be- 
fore they gain too much momentum to be 
stopped—and, if they are in the right di- 
rection, may be stimulated and culti- 
vated.” 


I turn to five charts which will give 
the facts regarding some of the things 
which will be found in probate records 
and through market analysis. 


General Will-Making Habits 

We have the results of a study show- 
ing the months in which wills were writ- 
ten. You will find somewhat the same 
picture in your own community if you 
will examine the will book in the Probate 
Court. It offers convincing testimony 
that there should be no such thing as sea- 
sonal business in the trust field. Our 
raw material grows abundantly in each 
month of the year. 


Months in which Wills are made— 

_ Jan, Feb, Mar. Apr. May _June_ 
| 101 | 93 | 6 | 85 | 81 | 9.6 | 
July Aug. Sept. Oct. Nov. Dec. 
| 7.2 | 102 | 81 | 85 | 80 | 6.4 | 


These, of course, are run of mine wills, 
taken in order as they were filed. It 
would be most interesting if a few trust 
institutions with 500 or more wills on file 
would study the dates on which they were 
written. If there should turn out to be 
a seasonal trend here, I am sure that it 
would be governed by no factor other 
than the amount of effort exerted by the 
trust department to secure new business. 
Seasonal business is often a state of 
mind. 

Nearly one-third (27.8%) of all wills 
are written within a year of death. The 
obvious reason for this is procrastina- 
tion which results in many death-bed or 
‘green’ wills. This is one of the things 
that education will partially overcome. 
But don’t think that the only death-bed 
wills written are those probated shortly 
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THERE ARE PROFITS IN SMALL TRUST BUSINESS 
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You must organize properly to produce net earnings. 
Our EDUCATIONAL CARRYING POWER TRUST SERVICE will 
enable you to handle small trust business efficiently and economically. 


Let us explain what our System and Service will do for you. 
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after they are made. Many a person ex- 
pecting to die, hastily disposes of all of 
his or her worldly possessions and then 
proceeds to get well. The will, like the 
doctor’s bills, are often forgotten and re- 
main so until the undertaker finally 
catches up with him, which frequently is 
many years later. Nearly a_ third 
(32.3%) of the wills probated are over 
five years old. The dangers of an old 
will, especially following a period of 
economic upheaval, are too obvious to 
need comment. 


The third analysis brings up some in- 
teresting questions. Women, we are 
told, possess over 80% of the country’s 
wealth. On the average, they live about 
three years longer than men. Our fig- 
ures show conclusively that when they 
die they leave, as a rule, between 30% 
and 40% of the wealth. Is the original 
premise a mere guess or is the average 
woman’s property so carelessly handled 
that a great part of it is dissipated or 
used up in living expenses between the 
time she inherits it and the time she 
passes on? Of one thing we are cer- 
tain—no one group needs sound financial 
guidance more than the average widow. 
In proportion, the volume of women’s es- 
tates would appear to warrant the ex- 
penditure of at least one third of the new 
business budget instead of the minor ef- 
fort that has been exerted on them. 


DAYTON, OHIO 


Women’s Estates 

Percent of Number 

| 33% | 44 | 38 | 44 | 37 | 38 | 47 | 27 | 

Dollar Volume 

| 0 | 45 | 45 | 32 | 32 | 31 | 33 | 29] 

The next figures show how keenly in- 
terested in safeguarding their families’ 
future the average person is today. Toa 
group of four recent mailings (to 21,320 
prospects) over 33% (7799) have re- 
sponded. Only a few years ago a re- 
sponse of 12% to 15% was considered 
exceedingly good. People vaguely real- 
ize that taxation, investment problems 
and other factors have greately increased 
post-mortem stress on estates. They are 
eager for light on ways and means of 
strengthening the underlying structure 
of their own estates but they are amaz- 
ingly ignorant on how to proceed. Your 
task is to point the way. 


Intestacy 

Percent of Number 

| 30% | 7% | 28.9% | 20.8% | 12.4%| 

Dollar Volume 

| 15% | 3.4% | 15% | 18.62% | 3.75% | 

The above figures, dealing with intes- 
tacy, shows a great lack of uniformity 
and apparently general averages won’t 
work here. Intestacy may or may not be 


high in your community. Only a survey 
there will give you a correct gauge. But 
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the survey shows a tendency for the 
it is an ever-present evil and one on 
which you must wage constant battle. 


Boston Estate Study 


The following chart is compiled from 
a careful survey of estates in the Boston 
area. The survey is the work of R. P. 
Kelsey of the Purse Company, in co- 
operation with Ralph M. Eastman of the 
State Street Trust Company. It covers 
2047 estates in excess of $25,000, filed in 
the three and one-half years from Sep- 






TRUST COMPANIES 


tember 1, 1932, to January 1, 1936. The 
total value is over 363 millions of dollars 
(91.5% personal property). The first 
period—Sept. 1, 1932 to Aug. 31, 1934— 
and the second period—Sept. 1, 1934 to 
Jan. 31, 1936—compare as follows: 


1. Number of estates 2047 
Volume: $363,064,807. 


% of % of 

No. Vol. 

2. Sole Appointments— 146 11.9 8.8 
(Corporate) o¢. 114 7.4 


Total Volume (approx.): 30,000,000. 
3. Joint Appointments 151 12.4 22.9 
(Corp. & Individual) 99 12. 24.8 
Total volume (approx.): 86,000,000. 
4. Total Appointments 297 24.3 
(Corporate) 193 28.4 32. 
Total Volume (approx.): 116,000,000. 
5. Sole Appointments— 927 75.7 


(Individuals) 630 76.5 68. 
Total Volume: 247,000,000. 
6. Intestate— 183 14.9 


100 12.2 9.2 
Total Volume: 34,000,000. 


7. Estates of Women— 539 44. 31.5 
$876 45.7 37.3 


Total Volume: 122,000,000. 


It affords an excellent gauge of trends. 
I do not believe that any trust company 
in the area is satisfied with the fact that 
the corporate fiduciaries are securing 
about 32% of the available volume of es- 
tates. Their ceiling must be at least 
twice that volume and the ambitious new 
business executive is undoubtedly aiming 
at that figure. Boston Trust Companies, 
of course, meet with more than ordinary 
competition, for the English system of 
private firms handling the estates of fam- 
ilies generation after generation, has 
been long established there. 

You will note that only 1/10 of the vol- 
ume of these estates, though about 13%2% 
of the number, are intestate. This is an 
excellent showing and one that we might 
expect to find in one of our greatest cen- 
ters of learning. A breakdown of the 
survey shows that intestacy is on the de- 
crease. Boston Trust Companies have 
done a good job of selling the idea of 
making a will. 

Women in Boston evidently possess a 
fair share of the wealth, leaving about 
34% of the volume of all estates. Here 
again a comparison of different years in 
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share of wealth held by women to in- 
crease. For the first two years women 
left 31.5% of the estates, while for the 
ensuing period they left 37.3%. 

The breakdown also showed a tendency 
for the average size of the estates to de- 
crease in a period when market prices of 
securities were rising. Gifts or more 
scientific estate planning may partially 
account for this. 





No. of Estates 


Individual Appts. 
Trust Co. Appts. 
Total 
Group 1 Individual 
$100,000-200,000 Trust Co. 
Personal Prop. 85.4% 
Total 
Group 2 Individual 
$200,000-500,000 Trust Co. 
Personal Prop. 89.2% 
Total 
Group.3. | Individual 
$500,000-1,000,000 Trust Co. 
Personal Prop. 92.7% 
Total 
Group 4 Individual 
Over $1,000,000. Trust Co. 
Personal Prop. 95.9% 
Total 


As we might expect, the percentage of 
personal property increases with the size 
of the estate. A study of the life insur- 
ance held by these estates would prob- 
ably show that the percent of life insur- 
ance in these states decreases as the size 
increases. The known shortage of cash 
in many large estates and the present 
and probably permanent post-mortem 
stress due to high taxes, makes it in- 
creasingly possible for the life under- 
writer and the trust officer to cooperate 
in eliminating one of the geatest sources 
of shrinkage that threatens unplanned 
estates. 

It is worth noting that in these larger 
estates the corporate fiduciaries have re- 
ceived a greater volume than individuals. 
St. Louis may well be proud of this rec- 
ord. It offers eloquent testimony to the 
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St. Louis Probate Study 


The next set of figures gives the pic- 
ture of estates of over $100,000 probated 
over the ten year period 1923-1932 in the 
St. Louis Probate Court. It is a part of 
the study made by Towner Phelan and 
his associates in the St. Louis Union 
Trust Company, who, like all Missour- 
ians, want to be shown why. 


Value of Estates Average Size 


: 307 $137,233,630. $447,015. 
: 236 154,531,468. 654,794. 
: 543 291,765,098. 537,321. 
: 147 $ 23,781,044. $161,776. 
90 14,954,902. 166,165. 
: 237 38,735,946. 
: 101 $ 35,068,042. $347,208. 
: 85 30,521,043. 370,835. 
: 186 65,589,085. 
29 $ 20,321,450. $700,740. 
35 26,082,295. 745,208. 
64 46,403,745. 
30 $ 58,063,094. $1,935,436. 
26 82,973,228. 3,190,870. 
56 141,036,322. 


excellence of the trust service that they 
have made available in their community. 
But no one recognizes more clearly than 
the trust officers of this city that to main- 
tain and advance their present favorable 
position, there must be no let-up in their 
new business efforts. They are not go- 
ing to make the same mistake that Joe 
Louis made. 

A most valuable study would be that of 
trusteeships under these wills. How 
many changes were necessary in indivi- 
dual trustees? How does the invest- 
ment record check one against the other? 


Northern California Survey 


3 Urban Counties—3.5% of decedent 
adults left estates over $25,000. 

Adult population 830,515 x 3.5% 
(market) —29,100 Prospects 
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5 Rural Counties—2.6% of decedent 
adults left estates over $25,000 

Adult Population 340,000 «x 2.6% 
(market) —8,840 Prospects 
10 Add. Counties: 

Adult Population 419,100 x 2.6% 
(market) —10,900 Prospects 

Total Prospects, No. Cal.—48,840 
Los Angeles County: 

Adult Population 1,700,000 x 3.1% 
(over $25,000) —52,700 Prospects 


Estimate of Fees 
Three Urban Counties—Annual Pro- 
bate Fees—$1,555,000. 
Estimated Amount secured by Corp. 
Fiduc.—$300,000. 


One Metropolitan—Annual Probate 
Fees—$565,000. (Estates over $10,- 
000) 


Estimated Amount secured by Corp. 


Fiduc.—$100,000. 


Projecting the Market 


This set of figures offers an excellent 
example of how the past may be helpful 
in anticipating the future. It is a tabu- 
lation by Paul S. Chalfant of Los Ange- 
les, who has contributed, more than any- 
one I know, to the subject of Trust Mar- 
ket analysis. In it Mr. Chalfant esti- 
mates the total potential market of 
Northern California. He-has, for in- 
stance, found that in recent years 3.5% 
of adults dying left estates over $25,000. 
He assumes that the same proportion of 
living adults will leave estates of equal 
size. 

His picture of the market must come 
as quite a shock to the trust officer who 
reports that it is impossible to find 150 
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people in his community with worthwhile 
estates. Mr. Chalfant’s estimate of fees, 
which, like his other studies, he is well 
able to defend, should surely act as a 
stimulus to trust development men, at 
least in that section. 


1935 San Francisco County Study 


Preliminary Figures 


Over $10,000 

$25,000 to $25,000. 
Men 142 136 
Women 57 62 
Total 199 198 
Intestate 25 46 
Corporation 27 yt) 
Average, All $139,630. $15,331. 
Average, Corp. $250,582. $15,652. 


(Estates Under $10,000—31) 


This chart shows the preliminary fig- 
ures of a new study of San Francisco 
County estates. The higher degree of 
intestacy in the smaller estates is inter- 
esting though natural. The study also 
tends to show that while the number of 
estates in the brackets $10,000 to $25,- 
000 is about the same as in the higher 
brackets, by far the greater volume lies 
in the estates over $25,000—at least in 
a Metropolitan center. 

The average size of estates, as in the 
Boston study, is considerably less than in 
a survey made in 1933. This former 
survey showed the average volume as 
$155,000. 

In addition to the estates listed, the 
banks probated 31 estates under $10,000. 
There were six estates of over a million 
dollars. Corporate Fiduciaries secured 
three of them. Corporate Appointments 
seem to be down from 44 in the former 
survey to 28 in this one. The volume 
down from 17.7% to 13.5%. 


Holding Present Business 


This last chart is included so we may 
remember that a vital part of a new 
business program is keeping business 
sold after it is already on the books. it 
is especially valuable because few trust 
companies have attempted to keep par- 
allel records It should be a convincing 
answer to those trust companies who hes- 
itate to contact a person once they have 
his name on the dotted line. 
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Number of calls 300 
” Changed Will or Tr. Agreement 40 
” considering change but 


RETAINED 31 
” brought back which had 
changed 15 


ESTIMATED Volume of 46 pieces 
of business RETAINED $5,000,000 


“It would be hard to determine the 


value of these calls in dollars and’ 


cents, but there is no question that a 
lot of good-will has been built up, for 
in most instances the customer was 
agreeably surprised to think that we 
had sufficient interest in his affairs to 
call back on him, even though there 
was no new business in sight. Another 
item of interest was the fact that I 
found the majority of these cases had 
either a will or an insurance trust, and 
in many instances both instruments, 
requiring revisions and changes in or- 
der to bring them up to date. I found 
that many of these documents, had we 
had to act under them today, would 
have caused hardship to the benefici- 
ary and might have been very em- 
barrassing to the Trust Company, as 
well as letting us into some undue 
criticism, which often happens when 
the public is not familiar with circum- 
stances.”’ 


Research and Uniform Statistics Urged 


The trust solicitor who furnished these 
figures adds the following comment: 

Since a knowledge of your market is 
most important, you should analyze your 
local markets. Your studies should be 


submitted to your committee who in turn 
will study your combined surveys and 
report to you on their finding. The re- 
sult should be a far better understanding 
of the trust market and will-making hab- 
its than we have today. 


I also suggest that your association 
consider, perhaps in connection with the 
Trust Division of the A. B. A., urging 
a more nearly uniform practice of keep- 
ing the vital statistics of estates in Pro- 
bate Court Records. This information 
is important in studying the best ways 
of transmitting property from genera- 
tion to generation. Some Courts do 
have admirable and easily accessible rec- 
ords. Others require infinite patience 
and long hours of work and even then 
yield uncertain results. I believe they 
will welcome suggestions leading to 
greater efficiency in their records. 

I find that a banker—R. L. Rierson 
said in his talk before. the Wisconsin 
Bankers Association: 


“Banks spend millions of dollars a 
year on credit and investment analy- 
sis—finding out about other peoples 
business—they spent practically noth- 
ing finding out about themselves and 
the business which they run. No im- 
portant industry has devoted so little 
attention to scientific analysis of its 
own problems as has the banking busi- 
ness. So far as research is concerned 
banking today is in about the same 
position that industry was in 1900.” 


Trust Service in the Smaller Communities 


C. W. BAILEY 
President, First National Bank of Clarksville, Tenn. 


T is possible to create and develop 

and successfully manage a trust or- 
ganization in a small community, and 
such an activity can be made of inestim- 
able value to the financial institution of 
which it is a part. 

As well say that wealth cannot be 
created or managed, or that a bank can- 
not be satisfactorily manned in a small 


trade area, as to lay down the rule that 
the trust business of a small and success- 
ful community must gravitate to more 
populous centers in order to be handled 
as it should be done. 

To subscribe to the idea that through 
corporate instrumentalities it is not pos- 
sible to successfully administer estates 
and manage trusts in the smaller centers 
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is to acknowledge the concentration of all 
the fiduciary ability in the large centers, 
and to make such a statement, is evidence 
of a lack of accurate information and a 
saturation of provincialism. 


Complementary Aspects of Trust Functions 


There are occasionally instances where 
an outstanding amount of wealth has 
been created by an individual of unusual 
ability, where the estate is of such size 
that it demands the benefits of statistical 
facilities and talent of particular expe- 
rience which may not be available in 
the small community. Usually the es- 
tates accumulated in these smaller cen- 
ters are not out of proportion to the gen- 
eral financial standards and abilities of 
that area. 

It would seem reasonable to assume 
that if there is talent in a trade area that 
is capable of conducting the banking 
business with success, then there should 
also be present talent that is capable of 
managing the estates. 

From the standpoint of the bank—if 
we assume that the trust organization is 
a part of a rural bank—there is much to 
be gained in the better balanced person- 
nel and outstanding talent which the de- 
velopment of trust activities will bring. 
Banking and trust services are comple- 
mentary. Each contributes something 
to the other in creating and maintaining 
the highest standards of financial man- 
agement, so that in counting up the gains 
and losses from a new venture into the 
trust field it is quite proper to give some 
thought to the influence exerted by the 
new activity over the institution as a 
whole. It may have created a greater 
confidence. It may have attracted some 
substantial deposit or loan business. It 
may have developed a better apprecia- 
tion on the part of the general public of 
the permanence and stability of the par- 
ent organization. 

From the point of view of the public 
it is unquestionably true that the con- 
centration of financial management with- 
in the trade area served has some advan- 
tages. If the banking personnel is 
raised to higher standards the quality of 
constructive service rendered and poten- 
tial leadership provided will be reflected 


in the betterment of general business; as 
banking responsibility is coextensive 
with economic leadership. , 

Operating a country bank is not with- 
out its compensations, and its possibili- 
ties are largely limited by the breadth of 
view and ability of the management. 
The country banker should be awake to 
the benefits to be derived from mainten- 
ancé of this capital within the trade drea 
by his bank by being qualified to handle 
the management of trust funds of all 
kinds. 

In those small communities. where 
properly administered trust activities 
were carried on through the boom and 
depression period a bulwark was pro- 
vided protecting the public © served 
against unwise investments, and the loss 
hazard was greatly reduced. 

An excellent and profitable field of 
activity in a country trust organization 
is the personal trust agreement, agency 
contract, or living trust, under which the 
owner of property functions through the 
trust organization in the management 
of that estate under joint or full cus- 
todianship. Every country bank is asked 
to make investment selections. Ordinar- 
ily the purchase is made and forgotten 
by the banker. There is no periodical 
review. If one of those selections goes 
sour, and the best of them sometimes do, 
it may turn up later on as a ghost of for- 
gotten days. Under a trust agreement 
there are frequent reviews and constant 
watchfulness. The plan can be made 
very helpful and produces a fair margin 
of profit. 

There are many desirable real estate 
mortgages which continue to be avail- 
able as investments—none of which be- 
long in the bill case of a commercial bank 
—which are very popular with investors 
in rural areas, and which have an en- 
viable record over a long period of years. 
Some means of contact between borrower 
and lender must be provided and the 
trust organization supplies this need in 
one way or another, for which it is duly 
compensated. 

Handicap of Antiquated Tax Laws 

Throughout a great part of the south, 
and equally as true in a portion of every 
section of the United States, the great- 
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est obstacle in the pathway of trust de- 
velopment is the operation of taxing laws 
which are tied into Constitutions which 
were adopted many years ago. These 
basic forms of taxation take no account 
of the economic changes which progress 
has brought about, have no elasticity of 
operation, encourage the hiding of per- 
sonal property, and force the removal of 
much capital to those states which have 
more moderate systems of taxation. To 
bring about the constitutional amend- 
ments necessary to revise these programs 
of taxation is a task for stout bodies and 
resolute hearts. A proposal for a Consti- 
tutional Convention meets with a very 
chilly reception, and pursuit of amend- 
ments by legislative act and popular vote 
leads the proponents to the conclusion 
that the acts of the last Constitutional 
Convention were esteemed by the mem- 
bers as so conclusive that upon adjourn- 
ment the door was closed and the key 
thrown away. 

In our own State of Tennessee we have 
a system of taxation by value, with the 


same rate applying to all classes of prop- 
erty. A legislative act gave some very 
limited relief by substituting an income 
tax on certain classes of personal prop- 
erty. If that income tax could be made 
permanent, be limited in its rate and 
freed from danger of future legislative 
repeal, it would be a long step forward. 
But we cannot accomplish that objective 
in any way except by constitutional 
amendment. The result is that many 
trusts that belong in Tennessee are being 
administered in other States having more 
scientific forms of taxation. This move- 
ment applies alike to the large city as it 
does to the small city. Both have suf- 
fered. 

In those States with outmoded systems 
of taxation, personal administration of 
trusts continues to flourish, because the 
holding of one trust by an individual does 
not become the shining target for the tax 
assessor and collector that the accumula- 
tion of many trusts under corporate man- 
agement does. The faithfulness of the 
corporate organization in observing all 
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legal requirements, both those of man- 
agement and those of accounting, while 
providing much-to-be-desired protection, 
exposes the trust to the designing eye of 
the gatherer of taxes. 

When these old fashioned taxing laws 
have been modernized—but not made too 
modern—and there is tied into the State 
Constitutions a reasonable limitation of 
rate on intangibles, more impetus will be 
given to the development of trust busi- 
ness than can be accomplished by any 
form of promotional or educational ad- 
vertising. 

The so-called country banker is slow to 
venture into the corporate management 
of trusts as a part of the operations of 
the bank he directs. A very material 
part of this disinclination is pure and un- 
adulterated mental and physical laziness. 

Corporate management of trusts and 
administration of estates is an avenue of 
endeavor which he has not followed, and 
engaging in that activity requires a new 
line of thought and a greater amount of 
activity than theretofore expended. If 
seriously followed the handling of trust 
estates may well become a profitable and 
valuable part of the set up of every coun- 
try bank of sufficient consequence to at- 
tract the official relationship of men of 
sound ability. 


To a thoughtful person it would seem 
that the objective of every country bank 
should be to extend its usefulness into 
every avenue possible and practicable. It 
is certain that there would be no loud 
applause of a proposal to send deposits 
away to the city bank. Then why sit 
idly by and approve the idea of transfer- 
ring to the city those deposits which have 


been converted into permanent capital 
and are now known as estates and trusts? 
That tends toward the withdrawal of 
wealth from the country and its concen- 
tration in the city. It possesses some of 
the very serious objections of the branch 
banking system. It is calculated to 
weaken the wealth structure of the small- 
er city for the benefit of the larger city. 


It would be exceedingly difficult to re- 
create the close relationship of under- 
standing and esteem existing between the 
country banker and his patron. 


The country banker should be the 
watch dog over the economic life of the 
trade territory which his bank serves. It 
is his task to provide a safe depository 
for the surplus earnings of his neighbors 
and associates. He can exert an influ- 
ence of tremendous protective value on 
the investment program of the patrons of 
his bank. To the extent that he fails in 
the discharge of this stewardship he has 
failed in the accomplishment of his ap- 
pointed tasks. 


The Record of a Real Service 


Looking back over twenty-five years of 
interrupted corporate trust administra- 
tion in a small city there pass in review 
widows by the hundreds who might have 
been the victims of scheming rascals or 
unscrupulous bond salesmen, thrifty 
clerks, successful professional and busi- 
ness men and women, minors who inherit- 
ed and whose parents were not competent 
to manage, orphans who have found safe 
passage through the years of minority 
and a happy harbor on becoming of age, 
the aged who sought relief from the bur- 
dens of a long life of business, charitable 
funds ranging from hospitals and 
churches to cemeteries, then the spend- 
thrift, the incompetent, the dope fiend, 
the drunkard, and finally the care and 
management of the estate of that unfor- 
tunate individual whose advent into this 
world was without benefit of clergy. 


Investments have been made, rents 
have been collected, repairs have been 
made, buildings: have been remodeled, 
clothes have been bought, schools have 
been chosen, doctors have been selected, 
infractions of law by impetuous youths 
have been adjusted, trips have been ar- 
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ranged, family differences have been set- 
tled, funerals have been conducted, im- 
proper relationships in life have been cor- 
rected, businesses have been managed, 
farms have been operated, sales have 
been made, livestock have been bought 
and sold, wards have been committed, 
extravagance has been restrained, homes 
have been built, marriages, divorces and 
births have passed under review, alimony 
has been demanded and secured, protec- 
tive committees have been dealt with, 
many fine friendships have been enjoyed 
and occasional bright rays of gratitude 
have compensated for whatever trouble 
and annoyance has been our lot. 

In each and every relationship there is 
anew angle. From each a new lesson is 
learned. Visions are broadened, and 
there is no occasion to grow stale. Hours 
which might otherwise be inactive hum 
with the performance of a myriad of 
tasks. Of problems there are many. 
Their solution is a challenge to ability 
and stamina. The compensations in fi- 
nancial profit and mental satisfaction are 
substantial. 


Administration Policies 

There are differences of opinion as to 
the elaborateness of personnel required 
for the operation of a country trust or- 
ganization. One of the smartest, and 
one of the most old fashioned and suc- 
cessful large city trust officers always 
counseled in favor of building the struc- 
ture as the volume required. 
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Legal talent is usually available at rea- 
sonable cost. Progressive attorneys ob- 
serve the trend and prepare to meet sit- 
uations as they arise. If trust business 
appears to be growing they begin its 
study and get ready to take one side or 
the other if litigation develops. In most 
rural areas probate procedure is infor- 
mal. The great majority of the detail in 
the management of trusts and adminis- 
tration of estates out in the country is a 
matter of the exercise of common sense 
and the observance of the laws govern- 
ing trusts—which laws are usually very 
plain and understandable. When compli- 
cations arise or appear to cloud the hori- 
zon it is time to bring in the lawyer, be- 
ing sure to get him before any liability 
attaches. 


Conducting trust activities carries a 
lot of responsibilities. But the same may 
be said of the operation of a country 
bank. Experience has laid down a lot of 
rules, given many warnings and taught a 
good many lessons about country bank- 
ing. Corporate trust administration 
challenges the mental and physical prow- 
ess of the country banker, opens a field 
of adventure and usefulness, places in his 
hands the tools with which accomplish- 
ment satisfying to the heart may be real- 
ized, and enables him to participate more 
extensively in building up the capital 
structure and the economic life of the 
cross roads or the county seat where his 
life is spent. 





A Better Basis For Underwriter Cooperation 


VANCE DESMOND 
Detroit Trust Company, Detroit, Mich. 


O arrive at a basis of understanding 

between life insurance and under- 
writers and trust new business men, one 
must study the reasons why the insur- 
ance agent should cooperate or use the 
services of a trust company. After work- 
ing among insurance men for eight 
years, there appears to develop two prin- 
cipal reasons why they should consider 


working with us in the creating and con- 
serving of estates. 

One deals with the “selling” of insur- 
ance and trust service and the other with 
the “conservation” of insurance and trust 
business. Strange as it may seem that 
the two opposite ends of the business 
should supplement each other, they do to 
the great benefit of the insurance agent. 
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Little wonder then, when fully under- 
stood by the succéssful insurance man, 
that he is quick to take advantage of the 
opportunity to cooperate. 

Trust service has without exception 
clearly shown the needs for greater 
amounts of insurance, but how to bring 
this to the attention of the insurance 
solicitor in a manner to invite his co- 
operation is undoubtedly the problem. In 
order to solve this problem and better 
understand the basis on which coopera- 
tion with life insurance underwriters is 
built, we must go back to some of the 
fundamentals of salesmanship. 


Taxes and the Trust Approach 

Some trust solicitors find the “ap- 
proach” hard—others, the “closing.” 
There is, I believe, only one particular 
phase of selling that spoils more sales 
than any other and that is far from being 
new. 

Long ago, a man stood on the shore of 
a channel—waiting. Could he but make 
a quick crossing, catch the enemy off 
guard, it would mark the zenith of his 
splendid progress. He waited, however, 
for just one thing—wind. Nervous, ir- 
ritated, he paced the shore and scanned 
the sky, and in waiting, saw the plans, 
the dreams and the hopes of a lifetime 
crumbling. 

An aide dashed into his presence: “If 
you please, sir, a man wishes to speak 
with you.” Needless to say, the inter- 
view was not granted, and history re- 
cords that the wind didn’t change in 
time. The man who waited was Napoleon 
and the man whom he refused to see was 
Robert Fulton, who wanted to tell him 
about a contraption which would enable 
him to cross the channel, wind or no 
wind. The lesson is clearly shown—with 
better salesmanship, Fulton might have 
put his message across. 

That is why we advertise to let people 
know what we have to sell and to pave 
the road for a better sales approach. 
Hard closing is usually the result of a 
faulty approach—and a faulty approach 
usually results in not being able to put 
over the sales talk. 

Now, if the trust solicitor is fortunate 
enough to have prepared a sales approach 
which is both applicable to the insurance 
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underwriter and the trust man alike, the 
first step has been established for a bet- 
ter basis of co-operation. Such an ap- 
proach can be used singly or when both 
call on the prospect together, as the ulti- 
mate result is the same, thus coordinat- 
ing their sales effort. Each salesman 
knows what the other has advocated with 
a definite goal in mind for the different 
services offered. 


The approach problem is far from 
simple because with its two-fold purpose, 
it must fit two different business and per- 
sonalities of the salesmen. However, if 
the life insurance underwriter expects to- 
benefit ultimately by increased sales of 
life insurance, he must advocate the trus- 
teeship of the insurance, and by using 
the trust approach, he will develop the 
need for more insurance. By planning 
the approach to embody the modern tax 
saving methods, the underwriter, unless 
he follows out the trust approach plan, 
will impose greater taxes by the selling 
of additional insurance, placing an extra 
burden on the estate, and making the 
client hesitant to purchase additional in- 
surance over $40,000. 


Such a sales approach requires careful 
planning and a thorough knowledge of in- 
surance, with its limitations, and a com- 


plete understanding of estate taxes. You 
must keep in mind also that the insurance 
underwriter may not be a tax expert and 
the approach plan must follow the 
simpler forms so that the underwriter 
will not become confused. 


Trust Plans Minimize Lapses and Loans 


The other reason has nothing to do 
with selling—but plays a vital part in 
the success of every underwriter and 
should form a better basis of cooperation. 
The subject is of mutual interest to both 
the insurance and trust companies, but is 
seldom discussed. The subject is “conser- 
vation”—not the conserving of trust es- 
tates, but rather the conservation of life 
insurance; a subject vital to every man 
or woman entering the insurance busi- 
ness. One often hears insurance agents 
discuss the amount of business he or she 
has written, with emphasis on _ the 
amount of paid for business—but ask 
him if he has on the books the amount 
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he just stated plus the entire paid for 
business for the previous year. Many 
cash estates created through insurance 
in recent years have crumbled away be- 
cause of the insurance man’s constant 
enemies—Policy Loans and Lapses. 

The average insured finds it hard to 
visualize himself or his family receiving 
a sum of money at some future time, es- 
pecially in times of depression or infla- 
tion, with goodly cash values built up in 
his policies. A man, however, will de- 
bate dropping a policy taken out for a 
specific purpose, especially if the plan is 
clearly outlined and he has gone through 
the formality of signing an insurance 
trust agreement. If the insurance agent 
will put the policies of his client to work 
with a definite goal, he will in turn in- 
sure his own future business and income. 

Aside from the banking holiday pe- 
riod, the lapse ratio of policies put in 
trust and covered by signed agreements 
was less than 3%. Check this against 
any agency or home office record of the 
various companies in your own city. You 
will find their lapse ratios run from 8 
to 30% or more for both individuals and 
agencies, and it is a well known fact that 
the average life of an insurance policy is 
only seven years. 


Insuring the Insurance Policy 


The trust and insurance business is 
certainly alike in one respect—we are 


dealing with human lives—and knowing 
that the human mind is fickle, unless we 
so fix the mind to the importance of safe- 
guarding the estate, it will soon forget 
its original intent. 


A man or woman entering the insur- 
ance profession must believe in insur- 
ance if he expects to be successful. 
Therefore, an insurance man should cer- 
tainly not overlook any opportunity to 
insure his own business against future 
loss through lapsation. 

A properly drawn Will and Life Insur- 
ance Trust Agreement has proved to be 
an excellent insurance policy against loss 
of future renewal income to the life in- 
surance underwriter and a real reason 
for cooperation between trust and insur- 
ance solicitors. The ramifications of 
this subject are too great for the time 
permitted, but certainly insuring the in- 
surance man’s business is just one of 
many reasons for using trust company 
services. 


To increase the number of insurance 
sales and their amounts is surely invit- 
ing, but to insure the continuance of 
these sales remaining on the books is 
certainly a service of far reaching im- 
portance to every life insurance under- 
writer in this country, and the combina- 
tion of the two should form the founda- 
tion for a better basis of underwriter co- 
operation. 


The Best Current Approach in Trust Solicitation 


G. S. H. CARTER 
Publicity Officer, Toronto Genera] Trusts Corporation; Toronto, Canada 


N saying a few words on the best cur- 

rent approach in trust solicitation I 
feel, not being a salesman in the person- 
al sense, that it would be an imperti- 
nence for me to treat of an actual trust 
approach, sales talk and closure, as these 
things are usually understood. I pro- 
pose, instead, to discuss the subject from 
a more general point of view, ** to co- 
ordinate our differing and individual ex- 
periences over this wide continent and 


to extract from them the general princi- 
ples they illustrate. 


Growth of Financial Sophistication 


Trust solicitation at the present time, 
I would suggest, must embody the les- 
sons of the depression, which has pro- 
foundly modified the public attitude to 
financial houses and financial services 
among much else. We have to deal now 
with a public very much more interested 
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in the processes of business and much 
better informed about them. What used 
to be called the dismal science of econom- 
ics has been “news” for some years now. 
Coupled with this greater knowledge 
there is considerable disillusionment 


about the capabilities of any financial in- 


stitution, including the Trust Company, 
to meet completely conditions today, and 
I might add that this doubt extends to 
almost all human institutions. It is not 
necessary to discuss the circumstances 
which are causing a continuation of un- 
certainty about the outlook for Estates 
and therefore about those who manage 
them, such as the difficulty of formulat- 
ing and of pursuing sound investment 
policies, the impairment of values which 
have been household words for many 
years, increasingly restrictive legislation 
and increasing taxation. 

This combination of wider public 
knowledge and public scepticism has led, 
in Canada at any rate, to our prospects 
taking some such attitude as this: 

“You seem to be a good company 
though I suppose you make mistakes like 
the rest of us. As Executors of Estates 
you have something to recommend you 
but I am not convinced that you are 
suitable in all circumstances. What par- 
ticular advantages can you bring to my 
Estate and my plans.” 


And as the discussion proceeds it gen- 
erally becomes apparent that the pros- 


LOS ANGELES 


pect is not willing to assent to any ar- 
rangements until he is fully satisfied of 
their practicability and desirability. It 
is, in fact, just these arrangements that 
he wants to discuss in detail. He is no 
longer almost entirely interested in the 
purposes he has in mind, relying on us, 
as being our business, to carry them to a 
successful issue. He wants to know 
exactly what we are going to do and how 
we look upon this contingency and that. 

If this sounds hardboiled it is usually 
good humored. But then the average 
prospect today, as I have suggested, is 
inclined to feel that certainty is not ob- 
tainable. Ten years ago he thought he 
could buy it as he could buy everything. 
Now he takes what precautions suggest 
themselves. 


Changed Attitude Toward Discretionary 
Powers 


This brings me to the definition I 
have to offer of the best trust solicitation 
today. It is a solicitation that is based 
on reason and analysis, which tries to 
show in detail how Trust Company man- 
agement has the best chance of meeting 
successfully the changing conditions of 
today. No generalities, but if you like, 
a description of a plan of campaign. We 
are dealing with propertied people and 
should talk in terms of the actual situa- 
tion, of which they are just as well aware 
as we are. 
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If I am right the depression has placed 
some powerful sales arguments in our 
hands. At every turn we have some- 
thing to say to the harassed Estate own- 
er which will attract his interest. Taxa- 
tion and its problems, for instance, we 
find provides us with a very popular 
opening; the difficulties of investment 
supervision with another. And from the 
point of view of the art of selling this 
method of reason and analysis has the 
advantage that, while it is the prospect’s 
problems that are being discussed, the 
services of the Trust Company and Cor- 
porate Trusteeship itself are being subtly 
sold. For example, the point that is so 
often made that Trustees should have 
wider investment powers and a certain 
discretion to meet unforeseen circum- 
stances appeals strongly to prospects as 
being both practical and reasonable. The 
fact that the Trust Company is fit to 
take, and ready to take, this responsibil- 
ity is a strong recommendation for it 
that is usually accepted without being 
noticed. Present difficulties, in fact, en- 
able us to show our worth. We have 
only to go back a few years to remember 
that these powers to the Trustee that I 
have mentioned, were, as often as not, 
regarded as an attempt on the part of 
the Trust Company to get complete con- 
trol over the Estate; and so realize that 
conditions today have their advantages. 


Value of Analyzing Difficulties and 
Possibilities 

This use of analysis and reason in our 
new business solicitation has also what 
may be called a long-term value. It is 
notorious that Trust Company services 
usually receive scant appreciation. 
Whether we are not partly to blame for 
this, from our earlier selling methods in 
leading the beneficiaries to expect a great 
deal, hardly matters now. The point is 
that an attitude of explanation on our 
part and a patient analysis of the difficul- 
ties and possibilities of each individual 
Estate is likely to produce clients, who 
are satisfied because they have seen all 
around the problem and clients who ap- 
preciate the work involved. We shall do 
something to forestall the destructive 
criticism of disappointed beneficiaries, 
which circulating without proper docu- 
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mentation as it usually does, is difficult 
indeed to meet. ‘Such methods of selling 
will, I hope too, pave the way for public 
acceptance of increased fees which are 
our most urgent need. Realism about a 
prospect’s Estate, about the outlook and 
about our services will produce a sympa- 
thetic atmosphere into which to introduce 
questions of cost of administration. 


Effect of Analytical Approach on Women 


How do women respond to this unemo- 
tional type of selling? Because it is 
from women that comes the greatest re- 
sistance to our sales; and rightly, be- 
cause man may dispose, but woman has 
to live by the disposition. Our expe- 
rience is that they actually prefer it. 
Women, and I apologize for the general- 
ization, are realists about the family in- 
come. Moderate claims for our services, 
an honest attempt to show that the ar- 
rangements suggested are _ practical 
through and through, constitutes an ap- 
proach that they appreciate. Not that 
we usually sell to wives direct. Most 
wives we find prefer to be sold through 
their husbands; but directly or indirect- 
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ly of course they hear what we have to 
say. And women as well as men are bet- 
ter informed about business and more in- 
terested than they were, at any rate 
among the people with whom we deal. 

Women, too, have their special inter- 
ests in an Estate. In its analysis and in 
the plans it suggests the Trust Company 
must show itself aware of these interests 
and sympathetic to them. Women want 
the right of decision in matters affecting 
their children and the right to be con- 
sulted where discretion is to be exer- 
cised. So important to the ultimate suc- 
cess of the administration of any Estate 
is the wife’s cooperation that it is a rule 
with us to ask all our prospects if they 
have discussed the matter with their 
wives; and if not to try to persuade them 
to do so. Women as well as men today 
want to know what the Trust Company 
can do to preserve and protect their in- 
terests. 

Trust service is not a “proposition” 
that has to be sold. We have graduated 
beyond that. It is an instrument whose 
application has to be discussed soberly 
and factually among all three parties to 
the Estate; the owner, the Trust Com- 
pany and the beneficiaries, to the end 
that a good mutual understanding shall 
be established. 


Connecticut Life Insurance and 
Trust Council 


The first regular meeting of the Con- 
necticut Life Insurance and Trust Coun- 
cil was held on the evening of September 
14, 1936 at the Country Club of Water- 
bury. Fifty-five trust men and life un- 
derwriters from the cities of Waterbury, 
Hartford, Bridgeport, New Haven, Meri- 
den, Wallingford, Norwalk and Stamford 
were present. 


Alexander F. Stolz, CLU, President of 
this new Council, presided at a short 
business session immediately following 
dinner. He reported on the work done 
by the officers and executive committee 
during the summer in getting the new 
organization in form. Stuart W. Fin- 
lay of The First National Bank and 
Trust Company of New Haven outlined 
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most interesting and instructive plans 
formulated by the program committee of 
which he is the chairman. 

The speaker for the evening was Roy 
H. Booth of The National Shawmut Bank 
of Boston, former President of The Bos- 
ton Life Insurance and Trust Council and 
Chairman of the Trust Division, A.B.A., 
Committee for Co-operation with Life 
Underwriters. Mr. Booth, with charac- 
teristic earnestness and sincerity, point- 
ed out the many benefits for the Bank, 
the Underwriter and the Client of each 
that can result through the proper work- 
ing of this newly formed Council. He 
cited examples of how through co-opera- 
tion, his bank and the life underwriter 
had served the best interests of the client 
by the use of life insurance trusts, the 
optional settlements of life insurance pol- 
icies and other trust and life insurance 
services. 

Following Mr. Booth’s talk there was 
a very interesting and spirited upon dis- 
cussion. In closing, Mr. Booth con- 
gratulated the new Connecticut Council 
on the splendid start it was making and 
extended to the trust men an invitation 
of the National Association of Life Un- 
derwriters to attend the trust session to 
be held at the Annual Convention of the 
Association to be held in Boston. The 
next meeting of the Council will be held 
in Bridgeport November 17th. 


Annual Convention of Bank 
Women 


The fourteenth annual convention of 
the Association of Bank Women was held 
in San Francisco, September 18 to 22. 
Organized in New York in 1921 with only 
five members, the constructive work of 
this group became nationally known and 
today there are approximately 300 mem- 
bers, representing every state in the 
Union. The convention was scheduled just 
in advance of the A. B. A., and members 
also had the privilege of attending ses- 
sions of the Trust Conference. 

Miss Anne Sadler, assistant secretary in 
the trust department of the Bank of the 
Manhattan Company, New York, was elect- 
ed president of the Association. 
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Wills Recently Probated 


George Arthur Plimpton 
Publisher 


George Arthur Plimpton, for a period 
of over fifty years, was a collector of 
rare text books, manuscripts, and pic- 
tures. His library of these educational 
works, of inestimable value, was reputed- 
ly the largest of its kind in the world. 

He was senior partner of Ginn & Co., 
publishers of textbooks. Three years 
ago he wrote “The Education of Shakes- 
peare,” and early this year his book, 
“The Education of Chaucer,” was pub- 
lished. 

Dr. Plimpton held honorary degrees 
from six American universities, and for 
many years had been president of the 
board of the trustees of Amherst College, 
and treasurer and trustee of Barnard 
College. 

The New York Trust Company, New 
York City, was named co-executor and 
co-trustee in his will. 


Edward Julius Berwind 
Coal Magnate 


The Guaranty Trust Company, New 
York City, was named executor in the 
will of the late Edward Julius Berwind. 

Mr. Berwind was chairman of the 
board of the Berwind-White Coal Mining 
Company, a director in many corpora- 
tions, and an internationally known cap- 
italist and patron of the Arts. 

So great were his holdings in the coal 
industry that he was reputed to be the 
largest individual coal owner in the 
United States. For many years his com- 
pany practically controlled the steamship 
bunker business in New York and Phila- 
delphia harbors. 


Mr. Berwind, a naval academy grad- 
uate, served in the U. S. Navy from 
1869 to 1875, when he was retired for 
physical disabilities. He was called 
back several times to act in an advisory 
capacity. 


Arthur W. Cutten 
Grain Speculator 


The American Trust and Savings 
Bank, Chicago, was appointed Adminis- 
trator C. T. A. of the will of the late 
Arthur W. Cutten. Mrs. Maud Cutten, 
the widow, was named executrix in the 
will but renounced her appointment. 

Mr. Cutten has been characterized as 
a “speculator par excellence” who be- 
came, at one time, one of the wealthiest 
men in the world by his spectacular 
plunges in the Chicago grain market. 

It has been estimated that Mr. Cutten 
made more than $100,000,000 in his var- 
ious speculations. It was reported after 
the crash in 1929 that he had lost $50,- 
000,000. This is thought to be exagger- 
ated, but he did say at the time that he 
was down to his last $17,000,000. 


John Allen Haines 


Financial and Naval Councilor 


John Allen Haines, financial councilor 
who served as aid to Carter Glass when 
the Senator was Secretary of the Treas- 
ury, named the Fiduciary Trust Com- 
pany, New York City, as executor of his 
will. 

Mr. Haines had been president of 
Haines & Noyes Company, manufactur- 
ers of electrical equipment, an organizer 
and vice president of the Chicago Morris 
Plan Bank, a founder and chairman of 
the board of Spencer & Chancellor, finan- 
cial advisors, and executive officer of the 
Aviation Mechanics School of the Great 
Lakes Naval Station. 


During the world war he served in the 
navy as aid to the commandant at the 
U. S. Naval Training Station at Great 
Lakes, Ill., and was later assigned to 
overseas service with headquarters in 
Belgium where he was administrative 
and executive aid to the commanding of- 
ficer. 
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Hon. John S. Lambert 
Judge 


Justice John S. Lambert served on the 
New York State Supreme Court from 
1890 to 1921, a part of the time in the 
Appellate Division. After his retire- 
ment in 1921 he served in the capacity of 
a referee of the Appellate Division. 


He was a county judge in Chautauqua, 
N. Y., before his election to the state 
bench and prior to that was a member 
Chautauqua Board of Supervisors. 


Justice Lambert presided over two 
nationally sensational cases, the Molin- 
eux murder trial and the Hearst Mayor- 
alty recount trial. 

The Citizens Trust Company, Fredon- 
ia, N. Y., and his widow, Mrs. Winifred 
P. Lambert, were appointed co-adminis- 
trators of his estate. 


John Jay Cisco 
Financier 


John Jay Cisco, Wall Street banker 
and broker and a member of a family 
long prominent in financial circles, 
named the United States Company, New 
York, as executor and trustee of his es- 
tate. 

He was a descendant from Peter Fran- 
cisco, a Huguenot from Spain, who set- 
tled in this country in 1739. Mr. Cisco 
had been active in Wall Street for many 
years and was formerly a member of his 
grandfather’s firm, the late John J. Cisco, 
who was Assistant Secretary of the 
Treasury under Abraham Lincoln and a 
financial adviser of Mrs. Hetty Green. 


8 
The Way of a Will 


Albert Welge, who for many years 
lived alone in a Chicago North Side build- 
ing, left an estate of $500,000. Welge 
was regarded as a man of mystery since 
he appeared in the Harris Trust and Sav- 
ings Bank, Chicago, several years ago 
with his old coat held loosely together 
with a safety pin, announcing that he 
wanted a will drawn. 

Renting five safety deposit boxes, each 
found to contain money, government 
bonds and mortgages he left a note read- 
ing: “Keep your damn hands off. We 


count this and we know what is in it. 
We know you have a key.” Nearly $100,- 
000 in cash and securities was found in 
his rooms, secreted between piles of old 
newspapers. 


Dr. Mayo Tolman, Greenville, S. C., has 
willed his head to the Harvard School of 
Medicine. He explained that several years 
ago he received an unusual skull fracture 
from which he was not expected to re- 
cover. His recovery aroused interest in 
medical circles, and he felt medical science 
might benefit from study of the fracture. 

2 


William V. Palmer, retired contractor 
of Buffalo, N. Y., divided his $25,000 es- 
tate on the basis of a mathematical for- 
mula, his will revealed recently when ad- 
mitted to probate. The will contained 
the following explanation: ‘“‘The amount 
or sum total of each typewritten bequest 
is determined or known by multiplying 
the sum of 20,150 by the per cent given 
for each bequest.” 


Inheritance Tax Adopted in 
China 


government departed 
from its traditional theory of indirect 
taxation when the Legislative Yuan re- 
cently enacted inheritance and income 


The Chinese 


taxes. The need for such direct taxes 
was the result of the existing inequality 
of the tax burden on the various classes 
of people. The enforcement of the in- 
heritance tax will be postponed until af- 
ter the income tax has been seen in 
operation. An extraordinary feature of 
the latter is the fact that the salaries of 
public officials are taxable as well as the 
interest from Government bonds. 


— ——_ 0 - -—- 
New California Secretary 


Lander W. Hodges, San Francisco at- 
torney, has been named secretary of the 
California Bankers Association. He brings 
to his new office a background of law in 
New York and California and is a gradu- 
ate of both Stanford and Columbia Uni- 
versities. In recent years he has been as- 
sociated with the Federal Reserve Banks 
of San Francisco as attorney in connec- 
tion with loans of working capital to es- 
tablished industries. 





Developing Trust New Business 


Changing Times and the 
Personal Equation 


The Canada Trust Company, London, 
Canada, has effectively utilized the art of 
illustration in eight folders being distrib- 
uted by them. 

A clever idea—a few strokes of the 
pen—a story is told 
which would require 
hundreds of words to 
suggest what a simple 
drawing accomplishes. 

When an illustra- 
tion has attracted at- 
tention and created a 
desire to investigate 
further, it has ful- 
filled its purpose. A 
message, then, keyed 
to the significance of 
the drawing becomes 
more interesting and 
readily applicable. A 
combination of the 
two is exemplified in 
the folders mentioned. 

It is noteworthy to 
observe the different 
treatment given the 
following three fold- 
ers. In the first, en- 
titled “Time—March- 
es On!”, a strictly 
business message is delivered in phrase- 
ology with which a national advertiser 
has intrigued the public for several years. 
The illustration and text follow: 


“One hundred years ago the task of act- 
ing as executor was comparatively easy. 
Winding up an estate was largely a mat- 
ter of attending to land debts, rent rolls, 
and a few simple records. 


“TIME—marches on!” 


“TIME—marches on!” 


“Today, investments are complex and di- 
versified. Stocks, bonds, mortgages and 
other assets demand constant vigilance if 
undue shrinkage is to be avoided and ap- 
preciation in values obtained. 


“Furthermore, a thorough knowledge of 
Succession Duty and Income Tax Law, 
and of Stock, bond and 
Real Estate values is 
indispensable. 

“Three factors should 
be given fullest con- 
sideration when select- 
ing the executor and 
trustee who is to carry 
out your wishes. They 
are collective judgment, 
financial responsibility 
and long experience. 

“The Canada Trust 
Company, with over 35 

. years’ experience, and 
with more than $30,- 
000,000 of estates and 
trusts funds under its 
administration, will 
make a capable and 
economical executor for 
your estate, because it 
possesses the three in- 
dispensable  qualifica- 
tions—collective . judg- 
ment, financial = re- 
sponsibility and experi- 
ence.” 


The second folder is appealing to the 
human instincts, portraying the corpor- 
ate fiduciary as a sympathetic friend per- 
forming its duties with understanding of 
the personal element. 


” 


“A Human Executor... 


“The Canada Trust Company should 
not be regarded as cold and impersonal. 
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” 


“A Human Executor... . 


“The human element is ever present in 
its administrations :— 


“One of several sons benefiting in 
his father’s estate had been missing for 
years. The Canada Trust Company 
made extensive inquiries and left noth- 
ing undone in its search. Finally he 
was located in a hospital in the United 
States, friendless and in straightened 
circumstances. A lifelong friend of 
the family was sent to identify him, 
and the invalid was brought back un- 
der medical supervision. 

“It was a satisfaction to us to find 
this unfortunate man; to turn over to 
him his share of the estate; and to 
place him in his old environment where 
he wished to be and could be given 
proper medical treatment and derive 
the greatest comfort from his legacy. 


“This is but one example of the sympa- 
thetic interest shown by our Estates Man- 
agers in their work. They are available 
during office hours every business day, 
whereas illness, vacations, and extended 
trips may interfere with the work of a 
private executor.” 


Lastly we present this appeal to com- 
mon sense, based on a time-proven pro- 


verb. The argument is simple and di- 
rect, showing the existence of a friendly 
interest, but stressing the importance of 
sound business judgment. 


“Bring friendship to business—not business 
to friendship” 


“Friendship in business is admirable 
but when a friend is appointed executor 
simply because of friendship, that is a dif- 
ferent matter. 

“Your best. friend may be entirely jack- 
ing experience in caring for an estate. 
Succession Duty and Income Tax require- 
ments would prove perplexing, and with 
limited experience in dealing with bonds, 
stocks and properties, the assets might 
suffer undue shrinkage during the ad- 
ministration. 


“With The Canada Trust Company as 
executor your estate receives the benefit 
of trained Estates Managers and staff, 
experienced in the work required. 

“While decidedly not lacking in the ele- 
ment of friendliness, the officers and staff 
exercise sound judgment based upon ex- 
perience to secure for your beneficiaries 
the most out of your assets and to obtain 
for them the highest income consistent 
with safety.” 


“Bring friendship to business—not 
business to friendship” 





Personnel Changes in Trust Institutions 


CALIFORNIA 
Los Angeles—J. W. Entz has been 
elected junior vice-president of the Citi- 
zens National Trust & Savings Bank. He 
is manager of the Central Manufacturing 
District branch of the institution. 


San Diego—J. B. Hines, formerly 
cashier of the Security Trust & Savings 
Bank, has been promoted to vice-president 
and manager of the automobile loan de- 
partment. E. S.. Jernegan has been ap- 
pointed cashier. 


San Francisco—Donaldson B. Thorburn, 
assistant vice-president in charge of the 
advertising and publicity department of 
Bank of America, N. T. & S. A., has re- 
signed to become associated with the New 
York office of the Wall Street Journal. 
Mr. Thorburn has been associated with 
the bank since 1933, previous to which he 
was connected with the Pacific Coast Edi- 
tion of The Journal. 


DISTRICT OF COLUMBIA 

Washington—Three promotions have 
been announced by the National Bank of 
Washington. John Alden, formerly as- 
sistant cashier in charge of loans and dis- 
counts, and Edmund H. Graham, formerly 
assistant cashier in charge of the Water 
Street branch, have been elected vice- 
presidents. Everett H. Parsley, formerly 
auditor, has been advanced to assistant 
cashier. 


DELAWARE 

Wilmington—W. H. Soule, senior ex- 
aminer of the Federal Reserve Bank of 
Philadelphia, resigned on September Ist 
to become trust auditor of the Equitable 
Trust Company. During his eighteen 
years in the banking business he has 
served as bank cashier, national bank ex- 
aminer and examiner for the Pennsylvania 
Department of Banking. 


FLORIDA 
Orlando—W. J. Capehart has _ been 
elected vice-president and cashier of The 
First National Bank at Orlando, assuming 
his new duties on August 1. For the past 
five years Mr. Capehart has been cashier 
of the Florida Bank at Orlando. 


IDAHO 
Boise—With the extension of the branch 
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facilities of the First National Bank of 
Idaho, and the acquisition of the business 
and locations of three banks in Coeur d’ 
Alene, Moscow and Lewiston, H. O. Conn, 
formerly executive vice-president of the 
Lewiston National Bank has become a 
vice-president of the Idaho First National 
Bank of Boise, acting in a supervisory 
connection with the _ bank’s_ northern 
branches, and manager of the Lewiston 
branch. C. E. Alison, formerly vice- 
president of the American Trust Company 
of Coeur d’. Alene is: manager of the 
Coeur d’ Alene branch, and Roy A. Tate, 
manager of the Moscow branch. 


ILLINOIS 

Rockford—Mark Waggoner, state bank 
examiner in the Rockford area for the 
past six years, has been elected cashier of 
the Illinois National Bank & Trust Com- 
pany. He succeeds Eugene Abegg, former 
vice-president and cashier, now president 
of the bank. 


INDIANA 

Fort Wayne—G. Albert West resigned: 
his position as executive vice-president of 
the Fort Wayne National Bank on Sep- 
tember 15, to enter banking in another 
city. He formerly served as _ vice-presi- 
dent of the National Shawnut Bank in 
Boston and second vice-president of the 
Foreman Bank of Chicago. He joined 
the RFC in 1932 serving as special ex- 
aminer on bank and insurance reorganiza- 
tion before entering the Fort Wayne Na- 
tional Bank which he helped organize in 
1933. 


IOWA 
Ottumwa—C. C. Lowenberg has been 
elected president of the First Bank & 
Trust Company, succeeding W. B. Bonni- 
field who has resigned to devote his time 
to business interests. Mr. Lowenberg has 
been a director of the bank since 1931. 


MASSACHUSETTS 

Northampton—Albert P. Cushman, for- 
merly connected with the Rockingham 
National Bank at Exeter, N. H., will as- 
sume the presidency of the Northampton 
National Bank & Trust Company on Oc- 
tober 1. Mr. Cushman has twenty years 
experience in trust, commercial and in- 
vestment banking and formerly executive 
vice-president of the Merrill Trust Com- 
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pany of Bangor, Me. He succeeds Paul 
M. Field, recently resigned. 


MINNESOTA 


Minneapolis—Elmer V. Bloomquist has 
retired as secretary and assistant trust 
officer of the Midland National Bank & 
Trust Company after a trust and banking 
career of nearly half a century. 


St. Paul—Joseph A. Cavitzel has been 
named assistant cashier of the American 
National Bank, succeeding the late Law- 
rence Doran. 


MISSOURI 


Hamilton—Earl Minor has recently been 
elected executive vice-president of the 
First Bank & Trust Company. 


MONTANA 


Great Falls—Fred A. Woehner has been 
elected president of the Montana Bank 
& Trust Company succeeding Dr. E. M. 
Larson, resigned. C. J. Thronson has 
been advanced to the cashiership. 


NEW JERSEY 


Westfield—Aubrey L. Smith, a director 
of the National Bank of Westfield has 
been elected president. He succeeds Judge 
Lloyd Thompson who has resigned but 
will remain a director. 


NEW YORK 


Wellsville—Frank E. Richart, a direc- 
tor of the First Trust Company, has been 
chosen as a vice-president. He succeeds 
Frank W. Higgins who was elected chair- 
man of the board. 


OHIO 


Cincinnati—William L. Butcher has 
been appointed assistant vice-president of 
the Central Trust Company, in charge of 
customer and public relations. Mr. But- 
cher, a graduate of Williams College, 
joined the bank’s staff in February. 


Cincinnati—Henry B. Bunker has be- 
come associated with The Central Trust 
Company as a real estate officer. He 
will be associated with Ogden H. Baumes, 
real estate officer, and fill the position 
left vacant by the death of A. M. Hop- 
kins. 


Lima—Rodney Lien, for the past year 
and a half treasurer of the Iowa Broad- 
casting System, has been elected execu- 
tive vice-president of the National Bank 
of Lima, and will take up his new duties 
on October 1. He has held a similar po- 
sition with the National Bank of Water- 
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loo, Iowa, and has been identified with 
other banks in northern Iowa. 


OREGON 

Portland—L. M. Dempsey has joined 
the staff of the Portland Trust & Savings 
Bank, in the controller’s department. For 
the past five years he has been auditor 
at the First National Bank and is suc- 
ceeded in that position by Volney Pratt, 
formerly auditor and inspector of branches 
for the Bank of America in San Fran- 
cisco. 

PENNSYLVANIA 

Blairsville—F. Malcolm Graff has been 
elected president of the Blairsville Savings 
& Trust Company, succeeding his father 
the late F. M. Graff. Mr. Graff served 
as a director since the bank’s inception 
and vice-president since 1930. 


Connellsville—G. Fred Rieman, former- 
ly vice-president, has been elected presi- 
dent of the National Bank and Trust 
Company. Paul O. Malone, cashier, has 
assumed the additional post of vice-presi- 
dent. 


Penbrook—M. B. Simmons has been 
chosen executive vice-president of the 
Penbrook Trust Company to succeed O. 


Mr. Simmons former- 
in El Paso 


B. Leese, resigned. 
ly had banking experience 
and Philadelphia. 


Philadelphia—Herbert H. Herzog, for- 
merly treasurer of the Mortgage Service 
Co. and widely known in banking and 
mortgage circles, has been elected secre- 
tary of the Land Title Bank & Trust 
Company. 


Pittsburgh—Robert Monroe, III, has 
been elected senior trust officer of the 
Colonial Trust Company and is in full 
charge of the management of its Trust 
Department. He succeeds Kenneth Buf- 
fington, who resigned to resume his law 
practice. Mr. Monroe is a graduate of 
Amherst and Harvard Law School, and 
engaged in general practice of law for 
eight years before becoming associated 
with the bank in 1929 as assistant trust 
officer. A little over a year ago he was 
named trust officer and will now head the 
department. 


NORTH DAKOTA 
Sioux Falls—Ralph M. Watson has been 
elected executive vice-president of the 
Northwest Security National Bank. 


WASHINGTON 


Seattle—Leland T. Madland, former 
chief examiner of the Twelfth Federal Re- 
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serve District, has been appointed vice- 
president of the Seattle-First National 
Bank. He began his banking career in 
1912, was named assistant national bank 
examiner in 1919, and examiner in 1920. 
In Minneapolis he acted as chief national 
bank examiner for the Ninth Federal Re- 
serve District and in San Francisco for 
the Twelfth District. He is entirely fa- 
miliar with not only the Seattle field, but 
with the entire Pacific Coast. 


Seattle—Hugh C. Gruell, formerly exe- 
cutive vice-president of the Peoples Bank 
& Trust Company resigned his position 
on September 5 and is now with the 
Bank of America in San Francisco. Oli- 
ver H. Haskell, vice-president of the Peo- 
ples Bank who has been with the institu- 
tion since 1928, has taken over the man- 
agement of the First Avenue branch. 


Tacoma—Reno Odlin became president 
of the Puget Sound National Bank on 
September 1, succeeding F. P. Haskell, 
whose interests he purchased . Mr. Odlin 
was formerly vice-president and manager 
of the Olympia branch of the Seattle- 
First National Bank. 


WEST VIRGINIA 
Madison—Raymond M. Curry has re- 
signed as assistant cashier of the Boone 
National Bank and accepted a position in 
the State Treasurer’s office at Charleston. 


CANADA 
Toronto—W. J. Dickson has been ap- 
pointed manager of the Toronto branch 
of the London and Western Trusts Com- 
pany. Mr. Dickson’s financial experience 
covers trust services and bauking in Can- 
ada, the United States and abroad. 


Trust Institution Briefs 


Birmingham, Ala.—The Bank for Sav- 
ings & Trusts, until recently the Indus- 
trial Savings Bank of Birmingham, is 
planning to move into modern and larger 
quarters on First Avenue, North, at an 
early date. 


Los Angeles, Cal—The Seaboard National 
Bank has been authorized to open a 
branch in Beverly Hills. 


San Francisco, Cal.—The American 
Trust Company will open a branch office 
in Redwood City as soon as proper quar- 
ters can be secured. The Menlo Park 
office will be closed and its staff, under 
the management of E. L. Hook, will con- 
duct the new branch. 
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San Francisco, Cal.—Frank W. Shan- 
ley has been designated chief national 
bank examiner of the Twelfth Federal 
Reserve District. He has had extensive 
experience in banking ‘and business and 
has been assigned to this district for sev- 
eral years. Mr. Shanley has been acting 
chief national bank examiner since the 
early part of August. 


New Haven, Conn.—The First National 
Bank & Trust Company has been author- 
ized to open a branch in West Haven. 


Chicago, Ill—Chas. H. Albers, veteran 
Chicago banker, has been appointed re- 
ceiver for closed state banks in Illinois. 
He succeeds the late William L. O’Con- 
nell. 


Mason City, Ia.—The United Home 
Bank & Trust Company held. its formal 
opening on August 29. C. O. Wilkinson, 
president, was formerly president ofthe 
Northwest Savings Bank. 


Henderson, Ky.—The First National 
Bank has been granted full trust powers. 


Meridian, Miss.—The First National 
Bank was recently granted full trust pow- 
ers. 


St. Louis, Mo.—Sam P. Judd,. formerly 
in charge of advertising with the Mercan- 
tile-Commerce Bank & Trust Company, 
and well-known in national financial ad- 
vertising circles, has opened an advertis- 
ing agency in this city. 


Rochester, N. Y.—Lincoln-Alliance Bank 
& Trust Company has installed a modern 
escalator of stainless steel and yellow 
bronze to replace its grand stairway. This 
modern equipment has a capacity of 
6,000 persons an hour, and blends with 
the fine architecture of the main banking 
room, 15 feet above the ground floor. 
The trust department of the bank is now 
situated on the ground floor in remodeled, 
commodious quarters. 


Richmond, Va. — The State-Planters 
Bank & Trust Company has moved three 
of its offices in Richmond to the corner 
of Broad and Lombardy streets. This 
consolidation will be known as the Lom- 
bardy Street branch. 


Spokane, Wash.—Arnold F. Brunkow, 
formerly with the Old National Bank & 
Union Trust Company as assistant trust 
officer, has been named general traffic 
manager in Spokane for the New Pacific 
Inland Airways, Inc. 
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Court Decisions 





Assets — Administration. — Status 
of Claim for Moneys Lent to 
Executor for Carrying on De- 
cedent’s Business. 


California—District Court of Appeal 


Estate of Smith, 85 Cal. App. Dec. 706, 
App. (2d) , Aug. 22, 1936. 


Cal. 








Decedent Smith’s will directed execu- 
tors to carry on decedent’s ranching busi- 
ness. Executors, pursuant to this authori- 
zation and to Section 1577a, Code of Civil 
Procedure (now Probate Code 830) au- 
thorizing executor, when for advantage 
of estate, to borrow money on unsecured 
notes, obtained court authority to borrow 
not to exceed $10,000 for that purpose. 
Pursuant to that order, Bank of America 
loaned estate $9500, taking notes signed 
“Estate of Mary S. Smith, deceased, by 
R. and B. as Executors.” Bank filed peti- 
tion to determine that its claim consti- 
tuted expenses of administration secured 
by lien on assets of estate payable as 
claim preferred over all other obligations 
except last illness, buriel expenses and 
other current expenses of administration. 
On this appeal from order disalowing pri- 
ority, order affirmed. 


HELD: (1) Independently of provisions 
of will, court under 1581, Code of Civil 
Procedure (now 572 Probate Code) was 
empowered to authorize executors to oper- 
ate ranching business. 


(2) This section does not have effect 
of creating lien on assets of estate to en- 
force payment of moneys borrowed as 
preferred claims in order to carry on 
business. Such obligations constitute mere- 
ly debts of estate, having same status as 
other ordinary claims. 


Court recognizes that representatives 
of estate advancing own money for pur- 
pose of preserving property are entitled 
to priority in reimbursement, distinguish- 
ing cases holding that persons lending 
money to executors for purpose of defray- 
ing expense of administration, for pre- 
servation of estate, etc., are entitled to 
subrogation to rights of executor, and 
holds present loan not made to executors 
but to estate under general statutory pro- 


vision authorizing borrowing money on 
unsecured notes to be used for benefit of 
estate. 





Composite Trust—Subject to Fran- 
chise Tax. 


New York—Court of Appeals 


City Bank Farmers Trust Company v. Graves, et 
al., New York. Decided July 8, 1936. 


The Farmers’ Loan and Trust Com- 
pany (now known as City Bank Farmers 
Trust Company) entered into a _ trust 
agreement with “all present and future 
holders of certificates issued and to be is- 
sued”’ thereunder, by which it established 
an investment fund to consist of “all 
sums which have been and which may 
hereafter be received by the trustee here- 
under, which shall be held and managed 
by the trustee upon the terms and condi- 
tions” set forth in the agreement. The 
trustee reserved the right to receive sub- 
scriptions to the fund “in such amount 
or amounts and from such person or per- 
sons as the trustee in its discretion”? might 
deem desirable, and each subscriber speci- 
fically agreed “that such subscription shall 
be commingled, held, managed and in- 
vested with all other subscriptions as a 
single fund.” The legal title to the fund 
was vested in the trustee and the reg- 
istered owners of the certificates were 
“deemed to be the owners of an equitable 
interest in the fund.” The fund was di- 
vided into shares of $100, each subscriber 
receiving a certificate. Management of 
the fund was vested exclusively in the 
hands of the trustee, subject to review by 
an auditor who was named in the agree- 
ment and who acted as the representative 
of the certificate holders. Provision was 
made for the naming by the certificate 
holders of subsequent auditors. The cer- 
tificates were not transferable, except by 
assignment. An assignee could only re- 
quire redemption of certificates held. In 
the case of the death of a certificate 
holder his certificate could only be re- 
deemed or assigned for redemption by his 
personal representatives. The certificate 
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holders were made liable for taxes re- 
quired to be paid on income derived from 
the investment fund other than income 
taxes, and the trustee was entitled to re- 
imbursement out of the fund for taxes 
paid. 


The questions presented were, first, 
whether the trust is an entity which the 
New York Legislature intended to tax 
under Article 9-A of the Tax Law, and 
second, if so, whether statute violates the 
due process or equal protection clauses 
of the State and Federal Constitutions. 

Sections 208 and 209 of the Tax Law, 
as amended by the Laws of 1922, Chapter 
376, provide in part: 


“Section 208. *** as used in this 
article ; 

‘1. The term “corporation” includes a _ joint- 
stock company or association and any business 
conducted by a trustee or trustees wherein interest 
or ownership is evidenced by certificate or other 
written instrument; ***. 

“Section 209. Franchise tax on corporations 
based on net income. For the privilege of exer- 
cising its franchise in this state in a corporate 
or organized capacity every domestic corporation, 
and for the privilege of doing business in this 
state, every foreign corporation, except corpora- 
tions specified in the next section, shall annually 
pay in advance *** an annual franchise tax, to 
be computed by the tax commission upon the basis 
of its entire net income.***” 


Definition, 


HELD: That the trust was taxable as 
an entity and that the statute did not 
violate the provisions of either the Fed- 
eral or the State Constitution. 


The court in a broad decision concluded 
that “‘The certificate holders, through a 
trustee, were conducting a business in an 
organized capacity.”” The court followed 
the cases of People ex rel. Guaranty Trust 
Company of New York v. Lynch et al., 265 
N. Y. 593, and Brooklyn Trust Company v. 
Commissioner, 80 Fed. (2nd) 865 (62 Trust 
Companies 238); certiorari denied April 
13, 1936, U. S. On the consti- 


tutional point the court cited State Board’ 


of Tax Commissioners of Indiana v. Jack- 
son, 283 U. S. 527, and People ex rel Salis- 
bury Axle Co. v. Lynch; 259 N. Y. 228. 


0 


Taxation — Income — Constitution- 
ality of Income Tax on Rents 
from Property outside the State. 


New York—Court of Appeals 
People Ex Rel Cohn v. Graves, 271 N. Y. 353. 


The New York Tax Law, as amended 
in 1935, provided that rental income re- 
ceived by a resident of New York from 
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real property located without the state 
was taxable income. 

The relator, as beneficiary of a life es- 
tate created by the will of her husband, 
received rents from real estate located in 
New Jersey. Having paid the tax, the re- 
lator brought this proceeding for refund. 


HELD: That a tax upon income, con- 
sisting of rents received from real prop- 
erty located in New Jersey, is not a tax 
upon the New Jersey real estate. 

Hubbs, J., in a vigorous dissenting opin- 
ion, concluded that the 1935 amendment 
to the tax law was without effect, in 
view of the prior decision of the Court 
of Appeals in Matter of Pierson v. Lynch, 
237 App. Div. 763, aff’d. 263 N. Y. 533. 


Wills—Widow’s Allowance—Neces- 
sity of Residence in State. 


California—District Court of Appeal 


Estate of Foreman, 86 Cal. App. Dec. 615, Cal. 
App. (2d) » August 14, 1936. 


Foreman, resident of New York, left 
widow Florence, who was living apart 
from him at time of his death. Principal 
estate situated in New York but will pro- 
bated in California on account of shares 
of stock in national bank located in Cali- 
fornia. Widow filed petition for and ob- 
tained allowance of $1250 per month, 
which Stewart, creditor of decedent, op- 
posed in present proceeding. Widow was 
resident of California at time application 
for allowance made but record did not 
show where she resided at time of Fore- 
man’s death. On appeal by Stewart from 
order granting allowance to widow and 
denying application to vacate order, said 
orders affirmed. 

HELD: (1) In order to obtain family 
allowance, not necessary that widow be 
resident of California at time of husband’s 
death.’ 

(2) Agreement made between widow 
and New York executors whereby widow 
dismissed contest to will and received in 
lieu of provisions made for her therein 
26% of estate of decedent, does not con- 
stitute bar to widow’s right to apply for 
family allowance. 


Introducing our Legal Editors 


Walter L. Nossaman 


Walter L. Nossaman, legal contributing 
editor for California, was born in Kingman 
County, Kansas, where he obtained his pre- 
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liminary education. In 1909 he received his 
Bachelor of Arts degree from Fairmount 
College, now the University of Wichita. 
Three years later, he was awarded his Bach- 
elor of Laws 
degree by Har- 
vard Univer- 
sity and then 
began the 
practice of law 
in New York 
City. 

Shortly af- 
terward, in 
1913 however, 
Mr. Nossaman 
went west to 
Seattle, Wash- 
ington, and re- 
sumed his 
practice there 
until 1925, 
specialing in 
banking law, 
corporate 
finance and reorganization. In 1928, he took 
up his practice in Los Angeles where he 
became associated as Trust Counsel with 
the Security Trust & Savings Bank, now 
the Security-First National Bank of Los 
Angeles, an office which he still holds. He 
is a member of the New York, Washington, 
and California Bars. 

Mr. Nossaman has written several articles 
among which are: “The Fourteenth Amend- 
ment and Its Relation to State Taxation of 
Intangibles”, “State Taxation of Income”, 
both published in the California Law Re- 
view, and “Rights of Life Tenant and Re- 
maindermen in Foreclosed Mortgages”, in 
TRUST COMPANIES Magazine. 

Mr. Nossaman is a member of the Legis- 
lative Committee, Trust Section, California 
Bankers Association. 

Mr. Nossaman’s address on “State Taxa- 
tion of Trust Income”, before the recent 
Pacific Coast and Rocky Mountain Trust 
Conference, is reported elsewhere in this 
issue, 


Walter L. Nossaman 


(J 
Drafting of Wills 
The State Bar of California and the 
California Land Title Association have en- 
tered into an agreement whereby title 
companies are forbidden to draft wills or 
living trusts. The pact binds all title 
companies in California since they are 
all members of the Association. Other 
provisions in the agreement further clari- 
fy the scope of unauthorized practice of 
the law. 


Newly Revised and Enlarged... 


CCH 
Inheritance, Estate 
and Gift Tax Service 


T= comprehensive loose leaf Service 
reports promptly, accurately, apd 
fully on the estate, inheritance, succession, 
gift, and stock transfer taxes imposed by 
the Federal Government, the States, etc. 
and the Canadian provinces. Logically 
arranged and thoroughly indexed. 

New matters, regulations, departmental 
interpretations, amendments and court 
decisions are rapidly reported, indexed 
as issued. 

A new and practical feature of the 
Service is the Illustrative Comment divi- 
sion. This informatively discusses current 
tax trends and happenings; significant new 
decisions; important pending litigation; 
legislative activities, and other pertinent 
developments. 


May We Send Details? 
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LOOSE LEAF ——s DIVISION 








205 W. MONROE ST., CHICAGO 


Tax Notes Held Legal Investment 


Attorney General Margiotti of Pennsyl- 
vania has ruled that the new issue of 
$45,000,000 Commonwealth of Pennsyl- 
vania tax-anticipation notes constitute 
legal investments for trust funds. This 
opinion is in accord with that expressed 
by counsel for the Committee on Trust 
Investments of the Pennsylvania Bankers 
Association. The Attorney General de- 
clared that, while the loans are payable 
‘out of revenues of a specific fiscal period 
ending May 31, 1937, the notes are, nev- 
ertheless, “interest-bearing obligations of 
the Commonwealth of Pennsylvania.” 


ee 
Trust Fund Preference Law 


The Maryland Legislature has enacted 
into law a statute which in effect over- 
rules the Baltimore Trust case recently 
decided by Judge O’Dunne which held 
that trust funds occupied no better posi- 
tion than the accounts of general de- 
positors upon the Baltimore Trust fail- 
ure. Under the new Banking Act, trust 
funds are now given a preferred status 
over general deposits. Of course, the 
law has only prospective operation. 
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REAL PROPERTY 
Mortgage Loans for Trust Investment—Avoiding 
the Pitfalls Leading to Default—A. Holt Roude- 
bush—312 
Real Property Management—Analyzing Real Es- 
tate to Meet Regulation F of the Federal Re- 
serve Board—R. M. Alton—321 


REGULATION 
Legal 
Rulings of Federal Reserve Board—324 
State Legislative Trends—Modernization and 
Trend toward Uniformity in Fiduciary Law— 
Richard G. Stockton—287 


STATISTICS 
Probate 
Analyzing the Trust Market—Albert Journeay— 
379 
’ Trust Funds 
Trust Data in Federal Reserve Report—324 


e 
TAXATION 
General 
Trust Service in the Smaller Communities—C. W. 
Bailey—385 
Income 


Constitutionality of Income Tax on Rents from 
Property outside the State—New York decision 
—404 

State Taxation of Trust Income—Principles and 
Conflicts of Jurisdiction—Walter L. Nossaman 
—303 


UNIFORM LAWS 
State Legislative Trends—Modernization and 
Trend toward Uniformity in Fiduciary Law.... 
Richard G. Stockton—287 
Virginia Adopts Uniform Principal and Income 
Act—361 





BANK AND TRUST COMPANY ADVERTISEMENTS 





CALIFORNIA 
Los Angeles 
California Trust Company 227 
Citizens National Trust & Savings Bank 330 
Security-First National Bank 93, 185, 313 
San Francisco 
Bank of America N. T. & S. A. 74, 291 
Bank of California, N.A. 292 
Wells Fargo Bank & Union Trust Company 102 


DISTRICT OF COLUMBIA 


Washington 
Riggs National Bank, The 43 
Washington Loan & Trust Co. 20, 178, 337 
FLORIDA 
West Palm Beach 
Central Farmers’ Trust Company 18 
GEORGIA 
Atlanta 
Trust Company of Georgia 319 


ILLINOIS 
Chicago 
Chicago Title and Trust Company 295 
City National Bank & Trust Company 17, 371 
Continental-Illinois Nat. Bank & Trust Co. 23 
First National Bank of Chicago 30, 302 


Harris Trust & Savings Bank Inside Back Cvr. 


Northern Trust Company, The 35, 197, 341 
IOWA 
Des Moines 


Iowa-Des Moines National Bank & Trust Co. 21 


MARYLAND 
Baltimore 
Maryland Trust Company 19, 206, 327 


Mercantile Trust Company 67, 229, 343 


Safe Deposit & Trust Company 44, 209, 307 
MASSACHUSETTS 
Boston 
Boston Safe Deposit & Trust Company 56 
National Shawmut Bank 335 


State Street Trust Company 309 
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MICHIGAN 
Detroit 
Detroit Trust Company 40 
MISSOURI 
St. Louis 
Mercantile-Commerce Bank & Trust Co. 1, 161, 273 
St. Louis Union Trust Company 59, 301 
NEW JERSEY 
Montclair 
Montclair Trust Company 45 
Morristown 
Morristown Trust Company 321 
Newark 
Fidelity Union Trust Company 39, 387 


National Newark & Essex Banking Company 63 
Plainfield 


Plainfield Trust Company 48, 388 


NEW YORK 
Brooklyn 
Brooklyn Trust Company 49, 299, Inside Front Cvr. 
New York 
Bank of New York and Trust Co. Inside Back Cvr. 
Central Hanover Bank & Trust Co. 55, 349 
Chase National Bank 24, Inside Back Cvr. 


City Bank Farmers Trust Company 18, 172, 286 


Empire Trust Company 179 
Fulton Trust Company 73, 205, 317 
Manufacturers Trust Company ° 200 
Marine Midland Banks 27, 811 
New York Trust Company 29 


Title Guarantee & Trust Co. Inside Front Cvrs. 


United States Trust Company 4 
Rochester 

Lincoln-Alliance Bank and Trust Co. 32, 377 

OHIO 

Cincinnati 

Fifth Third Union Trust Co. 71 
Cleveland 

Cleveland Trust Company, The 128 

OKLAHOMA 

Tulsa 

First National Bank & Trust Co. 176, 345 


TRUST COMPANIES 


OREGON 
Portland 
United States National Bank 42, 384 
PENNSYLVANIA 
Philadelphia 
Fidelity-Philadelphia Trust Co. 60, 276 
Girard Trust Company 2, 162, 274 


Pennsylvania Company 
Philadelphia National Bank 


Provident Trust Company 


Pittsburgh 
Fidelity Trust Company 77, 199, 
Peoples-Pittsburgh Trust Co. 53, 221, 

VIRGINIA 

Richmond 
First & Merchants National Bank 46, 180, 
State Planters Bank & Trust Co. 99, 
Virginia Trust Company 78, 193, 


CANADA 
Toronto 


Toronto General Trusts Corporation 


OTHER ADVERTISERS 


E. W. Axe & Company 22, 183, 
Barre Granite Association 105, 
Bell Telephone System 

Coast Banker 

Commerce Clearing House, Inc. 119, 269, 


Commercial Credit Company 
Dick & Merle-Smith 

Fork Union Military Academy 
General Motors Acceptance Corporation 


Indemnity Insurance Company of North America 


Lenders Research Syndicate 191, 
Massachusetts Distributors, Inc. 65, 
A. E. Merrick & Company 

Prentice-Hall, Inc. 

President Hotel, Atlantic City 95, 231, 


Prudential Insurance Company of America 
Remington Rand, Inc. 
The Wilbur Home 
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405 

34 


Inside Front Covers 


393 
333 
315 
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